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., I 1
IN THE SUPREME COURT OF INDIA

.CIVIL APPELLATE JURISDICTION

.i,A NO. OF 2014

IN

SPECIAL LEAVE PET1Tl<?N (CIVIL) NO. 20370 OF 2012

'''",.

IN THE MATTER OF: .

Massimiliano Latorre& Others

Versus

Union of India & Others

APPLICATION,FORDIRECTrONS

TO

.Applicants

.".Respondent

". :~

•. 1;.

'I,

THE HON'BLE THE CHIEF JUSTICE OF INDIA

AND HIS COMPANION JUSTICES OF THE

SUPREME COURT OF INDIA AT NEW DELHI

THE " HUMBLE PETITION OF THE

APPLICANT ABOVE-NAMED

MOST'RE$'PECTFULUYSHOWETH:

1. The Petitioners abovenamed are filing the present

Application for directions consequent upon the complete

failure on the part of the Union of India to comply with the

Order/Judgmentof this Hon'ble Court dated January 18,

'2013 in' Special leave Petition (C) No. 20370 of 2012 and

IT-51
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,; I.

'~,

1
Writ Petition (C) No. 135 of 2012, as well as the directions

,

reiterated in its-Ordera.dateo February' 22, 2013. April 2, '.

2013 and April2~, 2013, to try the case of Petitioner Nos. 1
" ~

and 2 herein(Petltioner Nos, 2 and 3 in the above referred

Writ Petition) under the four specified iaws, Le. the Terrttonal

Waters, Continental' Shelf, Exclusive Economic Zone and

other Maritime Zones' Act. 1976 CMZA"), the Indian Penal
, .

Code. 1860 ("IPC"), the Code of Criminal Procedure, 1973"

("er PC") and UNCLOS1982, while giving liberty to the

Petitioners to re-agitate the issue of jurisdiction of the Union

of India to -investiqate and try the case of Petitioner Nos. 1

and 2.in respect of the alleged incident of February 15, 2012 .
.'

Copy of the Order/Judgment dated 18.0.1.2013 passed by the

Hon'ble Supreme Court in Writ Petition (Civil) No. 135 of

20)2 andtheSpecial Leave Petition (Civil) No. 20370 of.

2012 is annexedherewith as ANNEXURE~A-1. (Page No.Qll-139 '

2· That the Petitioner Nos. 1 and 2 have been detained in lndia

for the last two years without any criminal case against them

being started and the Union of India has in fact failed to

present any Final Report/case against the Petitioner Nos. 1

and 2, Italian Military and Judicial Officials, for almost 1 year

d.espite the directions of the Hon'ble Supreme Court vide its

Judgment dated January 18, 2013 to try and dispose of the

case on a fast-track basis.
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, 3
3. That it is emphasized at the very outset that the Petitioner

Nos. 1 and 2 arettalian Military and Judicial Officials acting at

al! times as an organ of' the Italian state exercising military

and law enforcement duties, powers and obligations and as,

officials of the JUdicial Police have the power and obligation

to identify acts of Piracy and take necessary action for arrest

and detention of. pirates so as to prevent, counter and
, .

repress piracy, Thus, the Petitioner Nos, 1 and 2 exercise

Military and .Judicia: duties in discharge of sovereign

functions of the Republic of Italy.

That at the highest the case against the Petitioner Nos. 1 and

2, who are Italian Military and Judicial Officials, is that while

performing sovereign functions to act in repression of piracy,

as mandated by International obligations, the Petitioner Nos.

" 1 and 2 to~k protective action against a suspected pirate boat"

in an admitted High Risk Area in international waters,

4, That after' a' lapse of almost 3 months from the date of

, Judgment of this Hon'ble Court, the Union of India passed a

Notification dated April 15, 2013 (which was also placed.

before the Supreme 'Court by the Attorney General of India)

, wherein it appointed and designated two Provincial Courts,

i.e. the Chief Metropo!itan Magistrate, Patiala House Courts

and the Court of Additional Sessions JUdge-Ot, Patiala

House Courts, as the Special Designated Courts to try the
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,. .' .' . ..~
case of the Petitioners under the four specific laws, Le. MZA, ,';

IPC, Cr. PC and UNCLOS, in compliance of the Judgment

dated January 18,20'13..

However, despite the unequivocal directions of the Hon'ble
~. ,

Supreme Court of India contained in the Judgment dated

January 18, 2013 and. Orders dated February 22, 2013, April

2, 2013 and April '26, 2013, requiring the Union of India to try

the case of the Petitioners under the four specified laws, on a

'I; fast track basis,' the Union .of India has been unable to

present any case before the designated Special Courts

appointed by the Union of India vide its Notification dated

·,.i
April 15, 2013. Copy of MHA Notification dated April 15, 2013

issued by the Government of India, Ministry of Home Affairs.

is annexed herewith as ANNEXURE-A-2. (Page No. }~1-1?;8)

Such gross non-compliance and the inordinate delay otone

year by the Union of India in complying with the Judgment

and Directions of this Hon'ble Court warrants appropriate
. .

directions by this Hon'ble Court to close the right of the Union

of India to investigate and prosecute the case any further as

it has seriously jeopardized the liberty and freedom of two

Italian Military and Judicial Officials (Petitioner Nos. 1 and 2

herein) who have now beeridetained in India for almost two

years without any case being instituted against them in
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)/ 5,

'. 5'
accordance yv!th the directions contained in the Judgment of

January 18, 2013,

The Petitioners crave leave to refer to and rely on the below

extracted directions of this Hon'ble Court contained in its

Judgment dated January, 18, 2013 and, subsequently

reiterated in its Orders dated February 22, 2013, April 2,

2013 and April 26, 2013:

"101. WfJile,there~ore, holding that the State of Kerala has no

jurisdiction. to investigate into the incident, f am also of the

view that .till such time es-it IS proved that the provisions of

Article 100 of the. UNCL OS 1982 apply to the facts of this

case, it is the Union of IndifJ which has jurisdiction to proceed

with the' investigation and trial of the Petitioner Nos. 2 and 3 _

. in theW;itPetiti~n. The Union of India is.. therefore, directed,
~. ~."

in" consultation with 'the Chief Justice of India, to set up a'

. Special Court to try this case and. to dispose of the same in

accordance with the provisions of the Maritime Zones Act,

1976, the Indian Penal Code, the Code of Criminal Procedure.:

and most importantly, the provisions of UNCLOS 1982,

, where there" is no conflict -between the domestic law and

UNCLOS 1982. The pending proceedings before the Chief

Judiciel Magistrafe: Kcttem, sha!! stand transferred to the

Special Court to be constituted in terms of this judgment and

it is expected that the same shall be disposed of

expeditiously. This will not prevent the Petitioners herein it?

the two matters from invoking the provisions of /vticte 100 of

UNCLOS1982, upon adducing evidence in support thereof,

whereupon the question ofjurisdiction of the Union of /n~ia to
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6,
investigate, into the incident and for the Courts in India to try "'.

the accused may be reconsidered. If it is found that both the

Republic of Italy and the Republic of India have concurrent

jurisdiction over the matter. then these directions I/vi!l continue

to hold good "

102. It is made clear that the observations made in this

judgment re/ate only to the question ofjurisdiction prior to the

adducing ot ·evid~nce and once the evidence has been

recorded, it will be open to the Petitioners to re-agitate the

I question, ofiurisatction before the Trial Court which will be at

liberty to reconsider the matter in the light of the evidence
" ., .

which may be eiiduced by the parties and in accordance with 'i

law. It is also made clear that nothing in this judgment should » ,

'come in the way of such reconsideration, if such an

eppticetion is /-nade. " ,"

Since over a month had passed and the Union of India had'

not taken any steps to set-up the Special Court, the Hon'ble

Supreme Court in its Order dated February 22, 2013 passed

the following' directions:

"15. The, learned ASG is unable to tell us today as to

I' , whether the procedure for constitution of the Special Court

directed to beset up by' the Central Government, in

consulietion with the Chief Justice of India, has been initiated'

or not. In the event steps have not been taken to constitute

theSpeciaf "Court, as directed, the Central Government is

directed to do so, without any further de/ay"

Since' more than two months had now passed without the

Union of India taking ,any steps, whatsoever, the f-1,~;p'ble
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+
Supreme Court again passed the foHowingdirections in its

Order dated April 2, 2013:

"Let this matter stand adjourned til! 16th April, 2013, at the

top, to enable the learned Attorney General for India, to

inform us of the steps taken for constitution ot a separate

Court,' which we had intended to be constituted for trial of the

petitioners Nos, 2 and 3 on a Fast Track basis, in terms of

the judgment delivered by this Court on 18th January, 2013."

Since no progress had been made by the Union of India
,

concerrunqinvestiqation of the case, the Han'ble Supreme

'Court passed the following 'directions in 'its Order dated April

26,2013:

, .~.

"9, In addition to the above, we sincerely hope that the

investigation wiff be completed at an early date and the trial

will also be conducted on a day-ta-day basis and .be :

completed expeditiously as wetl. "

.. ,

Copies of Orders dated February 22. 2013, April 2, 2013 and

April' 26" 2013. are collectively annexed herewith as

ANNEXURE-A~3(COLLY};(Page No.I'3Q-162.)

J

6. It is submitted that despite the Union of India cominq out with

the Notification dated" April '15, 2013 wherein the Union of

l India designated two Special Designated Courts to try the. '

case of the Petitioners under the four specific laws i.e. the

MZA, IPC,Cr. PC and UNCLOS, the Union of tndia, is

purportedly seeking to invoke the provisions of an anti-
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terrorism law. again~t' the two Italian Military and Judicial

Officials of the Republic of Italy Le. the Suppression of

Unlawful Acts Against Safety of Maritime Navigation and

i Fixed Platforms on Continentaf Shelf Act, 2002 ("SUA Act").

'The anti-terrorism SUA Act was regislated to give effect to the

SUA Conventions (Convention for the' Suppression of

Unlawful Acts Against the Safety of Maritime Navigation and

the Protocol for the Suppression of Unlawful Acts Against the

Safety of Fixed Platforms Located on the Continental Sheff)
. .

,vvhich in turn was brouqht to existence to deal with the

worldwide escalating acts of .terrorism endangering life' at

sea. In fact, the draft Protocol of 2005 to the SUA Convention

expressly excludes the applicability of the SUA Convention to

activities undertaken by .military forces of a State in the

exercise' of their official duties. Invoking the anti-terrorism

r' SUA Act would tantamount to the Republic of Italy being

. termed a terrorist State and acts of its organs, which were in

repression of piracy, as being deemed as acts of terrorism,

which is wholly untenable and unacceptable in the facts and

circumstances of this case and in keeping with the comity ot

nations and international cooperation.

The purported attempt by the Union of India to unilaterally

invoke the provisions of the anti~terrorjsm SUA Act is contrary

to and in willful, disregard of the directions of this Hah'hle
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Court, has come to the knowledge of the Petitioners on the

basis of an Application recently filed by the National

Investigation Agency (N1A) (the investigating agency

appointed by the Union of India) with the Court of the

Additional Sessions Judge-01, Patiala House Courts, as

detailed hereinafter as> well as some recent newspaper

reports appearing in National dailies.

That ~uch action .on the part of the Union of India to invoke

an .anti-terrorism law is wholly contrary to the unequivocal

and specific directions of the -January ,18, 2013 Judgment of

this Hon'ble Court, in willful disobedience and disregard

thereof and amounts, to a unilateral review by the Union of

India of the Judgment of this Hon'ble Court for the reasons

detailed hereinafter..• "

7. That the NIA has recently filed an Application with the Court

, '.

of the Additional, Sessions Judge-01, Patiala House Courts,

seeking transfer of custody of the Petitioner Nos. 1 and 2

from the Hon'bfe Supreme Court to the' Court of Additional.

Sessions Judge-01 by invoking Section 3 of the anti-terrorism

law - the SUA ACt a'gainst the Petitioner Nos. 1 and 2.

Copy of Application dated 27.11.2013 before the> l.d.

Additional Sessions Judge, Patia!a House Courts filed by the

NIA is annexed herewith as ANNEXURE-A-4.{Page No. tE;3-\~~)
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8. 0: The Petitioners seek to, draw the attention of this Hon'ble'"

Court to Paragraph 3 of the Application filed by the N1A,

wherein the NIA is relying on the purported re-registered FIR

No.•RC-04/2013/NINDLl dated April 4, 2013, repistered

pursuant to MHA Order dated April 1, 2013, which invokes

the provisions. of the anti-terrorism SUA Act against two

Ital.ian Mifitaryand Judicia! Officials who were admittedly

'engaged in an anti-piracy mission. Copy of FIR No. RC­

04/2013/NIAJDLl dated 04.04.2013 lodged at Police Station

NIA,New Delhi, U/S 302, 307, 427 read with 34 IPe; and

Section 3 SUA Act is annexed herewith as ANNEXURE-A-5.

(Page No, \65- [":;-3)

9~ It is submitted that the above action of the Union of India is

'completely contrary to the January 18, 2013 Judgment of this

Hon'ble Court and even the own position of the Union of India

who peing conscious that the case was to be tried only under

the four specified laws, vide MHA Order dated April 15, 2013,

superseded its earlier Order of April 1, 2013, which had

purportedly invoked the provisions of the anti-terrorism law -

the SUA' Act in the re-registered N1A FIR No. RC-

04/2013/NlNbU dated Apri14, 2013.

Copy of orderceteo 15,04.2013 issued by the Ministry of

, Home Affairs is annexed herewith as ANNEXURE-A-6.

(Page NO,lIy-,::rS)
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Copy of the superseded Order dated 01.04.2013 issued by

the Ministry of' Home Affairs is annexed herewith as
:..

ANNEXURE-A-7.'(Page No. 06 -17'1)

..
10. The Union of India's acknowledgement of the clear directions

" I •

. of the Hon'ble Supreme Court for the trial of the case of the

Petitioners under the specified four laws was also endorsed
. .

in the clear wordings of the MHA Notification of April 15,

2013" 'That any investigation and trial of this case has been

circumscribed by the Hon'ble Supreme Court only to the four:.

specified enactments. Any.attempt by the N1A to depart from

the Judgment of the Hon'ble Supreme Court and the .MHA

Notification; consequent thereto cannot be countenanced.

11. However, it appears that in total non-compliance of the

directions. of this Hon'ble Court, and in a complete turn­

around, :the NIA," is purporting to investigate the case under.'

the superseded FIR no. RC-04/2013JNINDU dated April 4,

2013 which includes the provisions of the anti-terrorism law -

the SUA Act.

12. The invocation of provisions of the anti-terrorism law, the

SUA Act to the present case had been consciously and

unambiguously given up and recorded both in the Kerala

proceedings and the proceedings before this Hon'ble Court

which had in 'its explicit directions contained in its Judoment
, t:,~~~;/.

~ :!:.
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of January 1'8, 2013 directed the Union of India to set-up a ",

Special Court to try the case of the Petitioners under the four

specified laws.only.

13. That this Hon'bleCourt has clearly directed in its Judgment of "

January 18, 2013 that the 'pending proceedings' before the

Chief Judicial Magistrate,Kollam, shall stand transferred to

the Special Court to be constituted in terms of the Judgment

of this Hon'ble 'Court, The anti-terrorism law - the SUA Act

was not a part of the FIR No, 2 of 2012 registered with

Coastal Police Station, Neendakara, Kolfam on February 15,

2012 which only included Section 302 IPe read with Section

341PC, Copy of the FIR No. 2 of 2012, dated 15,02.2012,

lodged at Coastal Police Station, Neendakara, KoHam U/S

302 'IPC is annexed herewith as ANNEXURE-A-8. (Page NoJ:tg-ro~:'

14. That it is pertinent to state that the anti-terrorism SUA Act

had been specifically dropped from the Charge-sheet by the

, State of Kerala at the Sessions Court, Kouam vide

, Application of the Kerala 'State Police dated May 31,,2012,

wherein it was specificaflystated'that "legal opinion has been

received. that from the fact and circumstances sec 3 of SUA

Act 2002 is not maintainable in the cas~ factually or legally.

Hence, it is submitted that cognizance may not be taken' for "

the said offence".
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Copy of Report, dated 31.05.2012 filed by the Kerala State

Police before the Hcn'bte Sessions Judge, Kollam, Kerala in

Se No.515 of2012 is annexed herewith as.. ANNEXURE-A-9.
v ',', •• '."

Thus, it would appear that' the Union of India had itself

previously specifically refus~d sanction for prosecution under

the provisions of the anti-terrorism SUA Act during the Kerela

proceedings,as the facts ofthis case clearly could not justify

invocation of' an> anti-terrorism law against Military and

Judicial Officials 'of a friendly foreign nation. It is therefore

surprising that after a year, and without any. change in the

facts of the case, the Union of India appears to believe that

an anti-terrorism law can be invoked in the present case.

, '

15. That even'in the Counter Affidavit dated August 10, 2012.

. '

filed by the State of Kerala in tile Special Leave Petition

. (Civil) No. 20370 of 2012 before this Hon'ble Court, the fact

of dropping of the anti-terrorism SUA Act on May 31, 2012

was specifically stated on the record of this Hon'ble Court'
>~

Therefore, as on the date when this Hon'ble Court directed

that the 'pending proceedings' before the Chief Judicial

Magistrate, KoHam, shall stand transferred to the Special

Court, the 'pending proceedings' to be transferred did not

include the provisions of the anti-terrorism SUA Act. The

provisions of the anti-terrorism SUA Act thus cannot be now
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included by the.Union of India in the re-registered HR of April

4, 2013 and any consequent Charge-sheet that may be filed

in the matter. Copy of the Counter Affidavit 10.08.2012

before the Hon'ble Supreme Court of India in SlP (C)

NO.20370 of 2012 is annexed herewith as ANNEXURE-A-1,O.

(Page No. '~5'-.2..oCi)

16. In view of the foregoing, it is submitted that the Union of India

should not be permitted to proceed on the basis of the re-

registered FIR no. RC-04/2Q13/NIAJDU dated April 4, 2013
. .

(in'voking the provisions of the anti-terrorism SUA Act) as the

same was specifically superseded by the MHA Order of April

15,2013 and the present case was to proceed under FIR No.

2 of 2012 in terms of MHA Order of April 15, 2012.

In fact, beingconcisions of the. above, the Ministry of External.". . .

Affairs hadvide its e-mail dated Aoril27, 2013 communicated

to the Petitioners that the investigation would be conducted

under FIR No -, 2 of 2012 which admittedly did not have the

provisions of the anti-terrorism SUA Act Copy of Ministry of

External Affairs' E-mail dated 27.04.2013 is annexed

herewith' as ANNEXURE A-11. (Page No. 2-1.0)

17. In addition to the foregoing, the illegal invocation of the anti:

terrorism SUA Act is unsustainable and completely contrary

tothe January 1B, 2013 Judgement of this Hon'ble Courtfor

the folloWing reasons, which if permitted would essef~Lal!y
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override the entire Judgement and the directions contained

therein would be defeated and set at naught by the Union of

India:

(a) . That this Hon'ble Court in its directions in Paragraph'

101 and 102 of the January 18, 2013 Judgment had

held that the Union of India shall have the jurisdiction to

proceed with the investigation and trial of the Petitioner

Nos. 1 and 2 subject to provisions of Article 100 of

UNCL'OS and till such time Article 100 of UNCLOS is

invoked and established by the Petitioners before the

Special Court. Therefore, the Republic of Italy upon

proving that Article 100 of UNCLOS applies fully to this

case would be able -to agitate the issue of jurisdiction

which has been specificaHy kept open by this Hon'ble

, Court.

. ' .

(b) That under Section 1(2) of the anti-terrorism SUA Act;

the SUA Act extends to the entire Exclusive Economic

Zone (i.~. the Union of India may assert Jurisdiction

upto 200 Nautical Miles), which if asserted would make

the issue of Article 100 of UNCLOS on the issue of

jurisdiction redundant, thereby negating the very basis

of the Judgment of this Hon'ble Court. Such action by

the Union of India would actually defeat the entire

'basis, letter and spirit of the January 18, ?P,13

,. ,';
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JUdgment which cannot be permitted. The Applicants

submit that allowing this would essentially amount to an

act of the executive unitaterally reviewing and

overruling the Judgment of the Hon'ble Supreme Court.

(c) That this Hon'ble Court in Paragraph 93 of the January

18, 2013 Judgment has held that the fishing boat St.

Antcny was not flying an Indian Flag at the time when

the alleged. incident took plac~. Again in Paragraph 95

of the Judgment, this Hon'ble Court has held that the ' '

defence version of apprehension of a 'pirate attack, if

accepted by the Trial Court, would attract the provisions

of Article' ,100 of 'UNCLOS which if established by the

Petitioners, upon leading evidence before the Special

Court.wouldqo to the root of jurisdiction of the Union of

India to investigate and try the,case,in India,

The Applicants submit that if the provisions of the anti-

terrorism SUA Act are allowed to be invoked by the

Union of India, such observations of the Judgment

would be given a go-by and the specific direction in

Paragraph 101 and 102 of the JUdgment would be

rendered otiose and overridden as the Uruon of India

may claim jurisdiction till 200 nautical miles.

~(d) That this Hon'ble Court in Paragraph 97, 99 and 100 of

: ;j the January 18, 2013 Judgment had concluded thaf'!as

I
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per UNCLOS, the provisions of which are in conformity

with the' domestic Law, in the Exclusive Economic

Zone, the Union of India has only sovereign rights as

opposed to sovereignty, By invoking the provisions of

the anti-terrorism SUA Act and the consequent

assertion of complete jurisdiction tilf 200 nautical miles,

the conclusion" and findings of the Hon'ble Supreme

Court in its' JUdgment would stand reviewed and

negated by the unilateral act of the Union of India to

invoke the provisions of the anti-terrorism SUA Act.
y ~"'., • •

(e) That it is.clear from the January 18, 2013 Judgment of

this Hon'bleCourt that the Union of India cannot re-

agitate the issues covered, by the Hon'ble Supreme

Court Judgment and; only the Petitioners herein can do

so. It is, thus clear that in response to this Application,

the Union of India cannot bring in any fresh arquments ~.

to claim a different basis for jurisdiction or to invoke the

provisions of the anti-terrorism SUA Act in respect of

the alleged incident of February 15, 2012.

Without prejudice to the aforegoing, even otherwise the

January 18, 2013 Judgment of the Supreme Court ,

While disposing the SLP (Civil) No. 20370 of 2012

aqainst the JUdgment of the Kerala High Court of May

29, 2013, has expressly as we!1 as impliedly set a~ide
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the conclusion and finding of the Kerala High Court that

the provisions of the anti-terrorism SUA Act applied to

the facts of this case,
' •• • N.....

I

(g) The Hon'ble Supreme Court after hearing the matter at

length directed that a. Special Court be set up and the

twoItalian Military and Judicial Officials be tried only

under the four specific Acts (MZA, IPC, Cr. PC and

UNCLOS), This direction and judgment of the Hon'ble
~. " ~

Supreme, Court has been accepted,by the Union of

India ancL'no'review has 'been filed. This direction' was

reiterated bythe Hon'ble Supreme Court in paragraph 2

of its Order dated April 26, 2013., Hence, the Judgment

of the Hon'ble Supreme Court becoming final operates
~ • ,. • ~ h

,as final and binding on the Union of India and,binds any'~'

agency of the Union of India in respect of trial of the two

Italian Military and judicial Officials only under the four

specific Acts.

The matter having thus become final and conclusive

cannot be re-opened in fact or in law,

, .
18, Without prejudice to the foregoing, the Petitioners reserve

I their right. to make a substantial challenge to the

constitutional validity and applicability of the anti-terrorism

SUA Act if and when the need so arises
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19. That the Petitioner Nos. 1 and 2 alleged to be involved in the

incident of February 15,,2012, were on active military duty 'at

the time of the alleged incident and were onboard rthe
" ,

~ I

shipping vessel M.V. Enrica Lexie to defend and protect the

vessel from .Piracy in international waters pursuant to

provisions of Italian law intended to fulfill its international

obligations to repress piracy. Petitioner Nos. 1 and 2 continue

to be serving Italian Military & Judicia! Officials who have

been away from Italy and active service for almost two years

awaiting initiationof proceedings in India.

20. It is humbly submitted that in view of the gross delays,

defaults and failure of the Union of India to strictly comply

.with the directions of the Hon'ble Supreme Court and to even

present or start any case against Petitioner Nos. 1 and 2, the

two Petitioners ought to be discharged or in the alternative be

permitted to travel to Italy till such time that their presence is

not required /by .a competent Court in India or the Trial

commences.

PRAYER

In view of the foregoing, it is most humbly prayed that this

Hon'ble Court may.be pleased to:

(a) Close the right of the Union of India and the NIA to present

any. Final Report/criminal case against the Petitioner Nos. 1

arid 2on accountof the complete failure of the Union of Ist,ia
:.:;
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(b)

2D
to file any Final Report/case for almost one (1) year In

violation of the directions of this Hon'ble Court dated Janua'ry

18, 2013 and further discharge Petitioner Nos. 1 and 2 for the

said continuing inordinate delay and substantial non-

compliance with the directions of this Hon~ble Court; and

In the alternative,direct the Union of India to file the Final

Report/case' aqainst the Petitioner Nos. 1 and 2 strictly in

accordance ,«it~.·t'~e directions of the Hon'ble Supreme Court
,

vide .Judqernent dated January 18} 2013 in terms of which

, the Petitioner Nos: :1 and 2 were to be tried only under four

specific laws, i.e. MZA, IPC, CrPC and UNCLOS, and not

under the anti~terr,:Jrism law - the SUA Act, within a period of

two weeks from the date of this Application failing which the

right of the Union of India to initiate any prosecution against

Petitioner Nos. 1 and 2 be dosed and further to conclude the

trial within a period of three months thereafter, in a strict time-

,I

.....

i bound manner; and

(c) ~ Pending 'the h~aring' and disposal of the present Application,

permit Petitioner Nos. 1 and 2 to return to Italy and await in

Italy till such time that the trial against the said two Petitioners ;

commences on such conditions as deemed fit and proper in

the facts and circumstances.of the case; and
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(di Pass such other aridfurther orders as this Hon'ble Court may\,_, I

I, deem fit and proper 'in the facts and circumstances of this.
case.

j'

DRAWN BY:

(Mr. DIUEET TITUS)
ADVOCATE

SETTLED BY:

(fvJr. MUKUL ROHATGI)
SR. ADVOCATE

NEW DELHI
FILED ON: 13.01.2014.

.cH..ED BY:

CJAGJIT SINGH CHHABRA)
ADVOCATE FOR THE APPUCA.NTS

-,
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

I.A. NO. OF 2014

IN

SPECIAL LEAVE PETITION (CIVIL) NO. 20370 OF 2012

IN THE MATTER OF:

Massimiliano Latorre &Others ';;/Applicants

I, Daniele Mancini, aged 60 years, residing at the Embassy

of Italy, 50E, Chandragupta Marg, Chankyapuri, New Delhi, do

hereby solemnly affirm and state on oath as under:-

,..Respondent

Versus

AFFIDAVIT

1., That I am the Ambassador of Italy in India and in my

aforesaid capacity, I am duly authorized to' represent the

Applicant No. 3 in the accompanying Application for

Union of India & Others

Directions. I further state that I am also, in my aforesaid

capacity, well conversant with the facts' of the case, and

thereby, am competent to swear the contents of the present

affidavit.
, .: ..
-: ..:~:

2. That I am aware of the facts and circumstances of the

present Application and have also read and understood the

contents of the accompanying Application for Directions

.: >,":
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, ,', .

which are true and correct to the best of my knowledge and

belief.

3. That the annexures annexed to the accompanying

Application for Directions are true copies of their respective

originals.

4. That this Affidavit is duly authorized by the Republic of Italy

and is executed for and on behalf of the Republic of Italy..

.~:~~~~~-
DEPONENT

VERIFICATION:-

Verified at New Delhi on 13th day of January, 2014, that-the

contents of paragraphs 1 to 4 of this affidavit are true and correct to

my personal knowledge and belief. No part of it is false and nothing

material has been concealed therefrom.

~l '" ..rx~":: .••....... "l:>' .',\,•• ,
.. ,..\ ".".~ __.• _. __.. __._v~
": '-: " ,.'" ... =... '.,':- ..

. DEPONENT
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ITEM NO. 11'.
[FOR JUDGMENT]

"OUT TODAY"
COURT NO.l S~CTION X

S U ..F R E H E C 0 U R T 0 FIN D I A
RECORD OF PROCEEDINGS

WRIT PETITION (CIVIL) NO{s). 135 OF 2012

REPUBLIC OF ITALY THR. p~BAS8ADOR & ORS. Petitioner{s)

Date: 18/01!2013 These Petitions

WITH

UNION OF INDIA & ORS.
.... >:;:.

Re sponder; t ( 5)

called on for JUDGMENT today.were

N.Salv:e; Sr,. Ady.
Dutt, Br. Adv.

AdV.

Harish
Sohail
D:tljit .
Jagj:i.t Ch.."i¥:r;a,i,t'~QR

J:r.'ay~e·s."h,· Ga'u'ra,,,~,t

\:riJ~!l"a:&': S,)':':,a"rrrg~~i:,'~

Mr.
Mr.

. ~.r.
Mr.
Mr:
Mr .

VERSUS

For Petition~r(s)

FOr Respondent(s) .Ms. Indira Jai Sing., ASG..
Mr., 'D.S. Hahra,' AOR

Mr. B. Krisb~a'Prasad, AOR

Mr. V.Giri~ Sr. Adv.
Hr. Ra:nesh BabuM.R. r AOR

Hon'ble' the Chief Justice and Hon'ble Hr.

Justice J. Chelameswar. prpnounced th~ir separate

but concurring jUdgments~ of the :Bench comprised
:::.'"

.{~ »

ef-Their Lordships.
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Pursuant' to < the decision rendered by us in

Writ Petition (C}No.135 of 2012 and SLP (C) NO.

20370 of 2012., certain consequential directions

are required to be raade , since the petitioner

I' Nos. ~ and 3 had been granted bail by the Kerala

High Court.

Since we have held that the State of Kerala

as a Unit of the Federal Union does not have

jurisdiction to' try the ma.t t.er, we are of the

view that till· such time as the Special Court is

constituted in terms of our:<j~dg~~~ts;" the a'aid

petitioners. should .. be removed to Delhi 'and be

kept on the Bame terms and'conditions of bail, as

,was granted by 'the High COUrl.:. except for the

fpllowing <;:hanges:-

1. Thi;' orderS passed by the

Kerala,High Court restricting the

movement of the said petitioners

is liftE;!d, but ::he same 'conditions

will stand reinstated, as and when

the aaig petitioners come to Delhi

and they shall not leave the

precints of Delhi without the

leave of the Court.
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2~ Instead of reporting to the

·. ;;

Police Station at City

Commissioner at Kochi, they will

new report to the Station House

Officer of the Chanakaya Puri

Police Station, New Delhi, once a

week', subject to further

,r.elaxation, as may be granted.

'3. Once the said petitioners

he.ve moved' to Delhi, they shall

upon the request of Ital:ian

Embassy in Delhi, remain under

their' control. Italian

Ernbas BY, in Delhi, a..lso agrees to

be responsible for the movements

. of the petitioners arid to ensure

that, they report ,to the tr i al

court, as and when called upon to

do so;

4. Since their pas-sports had

been surrendered to the trial

I"..1 court in Kollarn, the same is to be

transferred by the said court to

upon receipt of a copy of this

I

the Home Ministry, immediately
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:1

jUdgmeIlt".

Let copies of these judgmentFl!OrdeJ;s be made

available to the le,arn-ed advocate$ of the

respective parties and a'lao t.o a ~eFr~sentat;ive

of the petitioner No.l. In addltion, l~t copies

I

J
~,

I

of these J~dgments be also seht to tAe Higll Court

of Kerala,. as. also the tr'ial court at Koll;:Ul1, who

are to act On the basis thereof immediately on

receipt of t4e same.

Till such time as the Spec.ialOourt is set.

up .. the petitioner Nos. :; and'3 will be uuder the

custody of th~s Court.

Let copies of these JUdgments/Orders be

commundcat.ed to . the Kerala Hi,gh. cour-t, and the

court of the Magistrate at Kollam and also to the

City ·Police COID.'!lis$ioner, Kochi and D.<;,,,P.Kochi

Airport, by E-rr.ail, < at the cost of the

petitioners.

The Writ Petition and the Special Leave

Petition, along with all connected applications,

are disposed of· in terms of the signed

I

I

jUdgments.

,.. :'.
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(Sheetal Dhingra)
Court Master

[Signed Reportable Judg~ents

{Juginder Kaur)
Assistant Registrar

are placed on the file]
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IN THE SUPREME COURT OF INDIA

CIVIL ORIGIN.4L JURISDICTION

WRITPETTTT01~,{CIVII.}:N::).:135. OF, 20,12.
~~,;;:---~~~-···_:_·~"·c'~'··'---'-- .....;.--'-".

_. Respondents

... Respondents.

In an effort to

",'/ Petitioner,s

'" Petitioners

Vs.

WITH

Republiq at Italy & Ora.

Massimilano Latorre & Ors.

Vs.

Union of India & Ors.

J U D G MEN T

SP,ECIAL,L3AVE PET::::'rION ((2;Iy:r: 7
: ) . N<?..: 20Yi'O; QF 20' 2

" .~" .

1. The past decade has witnessed a sharp '£ncrease Ln-

acts of "piracy on the high seas off the Coast of Soma~ia

and even in the yicinity .o f the Minicoy islands forming

Part of the Lakshadweep ~rchipelag0.

;
J

'I
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',I

,counter piracy"" and to ensure freedom of navigation of

mer chanz shipping ana; for t.he protection of vessels flying
I

the Italian flag in tran:'Jit:.n International seas, the

Republic of Italy enacted Government Decree 1,07 of 2011,

converted into LaW of Parliament of Italy No,130 of 2"d

August, 2011, to protect Italian ships, from piracy in

lnternational'seas. Article 5 of the said legislation

provides ' for deployment of Italian Military Navy

contingents on Italian vessels flying the Italian £1ag, ,to

counter the growing menace of p i r a.cy on the seas. Pursuant ':."

t.o the said law o f v Par Ld.arnenr; of Italy No.130 of 2nd August,

2011, a Protocol of Agreement was purportedly entered into

on 11 t t October, 201'1, between the Ministry of Defence

Naval Staff and Italian Shipowners' Con£ederation

J
(Confitarma) I pursuan~ to which'the Petitioner ~os.2 and 3

in the writ Petition, who are also the Petitioner Nos.1 and

2, in the' Spec,ial Le,ave Petition, we r e deployed along with

four others, as "Team Letorre", on board'; the "M, V. Enrica

Lexie" on 600 February, 2012, to protect the said vessel arrd

to embark thereon on lIt' February, 2011, from Galle in. Sri

Lanka. The said Military Deplol%ent Order was sent by the

Attaches in New Delhi,India and Muscat, Oman. A change in

the disembarkation' plans, whereby the planned port of

also'intimated to the concerned Attaches,

was shifted from Muscat to Djibouti, was
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f:z:'om the Indian sea ,coast offt:he, State of Kerala, and on

pirate vessel; at a distance' of about 20.5 nautical miles

with the Militaryaforesaid vessel,

2012" it came acro.ss an Indi'a,., fishing

While, the2.

Protection Detacr~ent on board, was heading for Djibouti on

vessel, St. AntonJ:'t which it aJ,legedly mistook to be a

account of fir:j.ng' f'rom the Italian vessel, two persons in

the Indian fishing vessel were killed. After the said

incident, the It'alian' vessel continued on its schedUled

c ou'r.s e to Djibou,ti.

When the vessel had proceeded about 38 nautical

miles on the High Seas towards DjiboutL it received a

telephone message, as well as an e-mail, from the Maritime

Rescue Co-ordination Centre, Mumbai, asking it to return to

Cochin Port to' assist with the en91.;1iry into the incident.

Responding to the message t the M. V. Enrica Lexie altered

it¥ course and came to Cochin Port on J..6t,h F,ebrua:cy, 20::1.2.

'Upon docking in Cochin t the Master of the vessel was

informed that' First Infonna,tion Report fF.I.R.) No.2 of

'2012 had been lodged with the Circle I~spectort Neendakara,

Kollam. Kerala~' 'under Section 3G2read with Secti,on 34 of

the Indian. Penal Code {I.'P.c.} Ln :::-espect of the firing

incident leading to' the death of the two Indian fishermen.

On 19<h ~'ebruary, 2012, Massimilano Latorre and Salvatore

"
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Girone,the Petitioner N05.2 and 3 in Writ: petition No.135':

of 2012, were arrested by the Circle Inspector of Police,

Coastal Police Station, Neer:dakara, Ko Ll.am, from Will;i.ngton

Island and have been in judici.al cus t ody ever since.

3. On 20~h February, 2012, the petitioner Nos.2 and 3

were pr,oduced before the Chief Judicial

(C.J.H.), Kollam, by t·he· Cire'le Inspector of Polic;;',

Coastal Police S,tation, Neenda.lcara, who prayed for' rerr;and

o f the accused .to .'judicial custody.,

The petitioners thereupon filed Writ Petition

No.4542 of 2012 before the Kerala High CoUrt, under Article

226 of the Constitution, challengin.g the juri:sdiction of

the' s t.a t e of Kerala and the Circle Inspecto.r of Police,'

Kollarn District, Kerala, to register the F.I.R. and to

conduct investigation on the.b::isis thereof .or to arrest the

petitioner. ,Nos. 2 and 3 and to produce them before the

M':lgistrate. The Writ Peti t.aon.ezs prayed for quashing of

F.I.R. No.2 of 2012 on the file of the Circle Inspector of

Neendakara, Kollam District, as the same wa.s

purportedly without· jurisdiction, contrary to law and null

prcc~edings taken ·.ag.ainst them were \olithout jurisdiction,

arid de t.errtLon and a 1 1

also prayed for aand. v~id. " The Writ Petitio:rlers

declaration that their arrest

I,

I
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contrary to law and, therefore, void. A further prayer was

> .,~.

,t

, ,

made for the ,release o~ the ·Petitioner N6s.2 and 3 from the

case.

5. ~etw:eEm ,2 2nd and Feb.ruary. 20~2, several

,relatives of the deceased sought Impleadinent in the writ

Petition and were 'impleaded as Additio~l Respondents

Nos.4, 5 and 6,.

6. During the pendency 'of the Writ Petition. the

Presenting ,Officer ,,,ithin the Tribunal of Rome, Republic of

Italy, intimated the Ministry of Defence of 'Italy on 24th

February" 20l2,that Criminal proceedings No.9463 of 201.2

had been initiated against the Petitioner Nos.2 and 3 in

Italy. It was indicated that' punishment for the cr:i.JI!e of

murder under 'section 575 of the Italian Penal Code is

impriponment' o£ at least' 21 years.

Union of India and its Investigating Agency filed joint
I
1

7. After entering appearance in hlle writ petition, 'the

statements therein on,28 t l> Fcl:>J:uary, 20~2, on behalf of :the

Union of India and the Coast Guard" w.i.th the Kerala High

Court, along with the BO,ax:ding Officers Report' dated 3.61:1>-

17 rh ,February, 2012, as an annexure. On 5th March, .zerz , the

Consul General file,d a further affidavit on behalf of the

Republic of Italy; annexing addit~onal documents in support
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of' its' claim that the accused had acted in an offiC:ial

capacity. In the affidavit, the Consul General reassert.ed

that Italy had exclusj,ve jud~sdi;::tion over the writ

Petition under Article 32 of, the Constitution of India on

aubrrd s s i.ons , which were duly filed on 2"" April, 2012,

not forthcoming, the Peti c i.orie r e filed the present Writ

writteTIadditionalthei.rfilePetitioners' to

petitioners and invoked sovereign and functional immurlity ..

a. The Kerala High Court heard the matter" and directed

the

the meantime, since the judgment in the Nrit Petition was

whereupon the High Court reserved its judgment. However, in

19 t h April, ,2012, inter al~a, for the following r e Li.e f s i >

"(i) Declare that any action by all the Respondents

.Ln relation to the alleged incident z e f e r r e d to

in Para 6 and 7 above, under the Criminal

,Procedure code or ,a1;lY o t.he r Indian law, would'

be illegal and ul tra vires, and v i.o.Lat.Lve of

Articles 14 and 21 of the Constitution of

v i o.La t Lve of Art. 14 and 21 of the Constitution

of'India; and

Peti tioners 2 and 3 by the State of Kerala is

illegal'an.d ultra vires being violative of the

suitable. writ, order or direction under Article

32 directing th~t the Union of Ind~a take all

steps as may be necessary to secure custody ef

of

otherany

deten.tio:<l

and/or

conti:<l1Jed.the

of· Handamus

of ' sovereign' imrnuni ty and also

that

writ

India; and

Decla're

principles

Issue

(H)

(iii)
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Petitioners 2 and 3 and wake over thei~ custody

to Petiticner No.1."

9,_ During the pendency of the said i'iri t Petition in

this Court, the Kerala' StaLe Police filed charge sheet

ag~inst the Petitioner Nos.2 &od 3 herein on 18th May. 2012

under Sections 302, 307,' 427 read wi t.h Section 34 Indian

.... ,.<;:"

Penal Code and Section 3 of the suppression ef Unlawful

Acts against Safety of Maritime Navigation and Fixed

Platforms cn Continental Shelf Act, 2002, hereinafter

referred "to as I the, SUA Act ',. On 29th May, 2012, the

learned Single Judge of the Kerala High Court dismissed

Writ ,petition '(Civil) No.1542 of 2012 on two grounds. The

learned Single Jud.ge held that under the Notification No.

SO 67/E "?ated 27th August, 1981, the entire Indian Penal

Code had been extended to the Exclusive Economic Zone and

the territorial j~~i,6~ict:ion of the State of Kerala was not

li~ited to 12nautic~1 miles only. The learned Single

Judge also held that under the provisions of the SUA Act,

the State of Kerala has jurisdiction upto 200 nautic~l

miles from the rndian coast" falling within the Exclusive

Economic Zone of India.

10. Aggrieved by' the aforesaid judgment of the Kerala

High Court, the Petitioners' filed Special Leav,e Petition

(Civil) 1'10.20370 of 2012, challenging the order of
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I

dismissal of their writ Petition by the Kera~a High Court~

11. As will be' evid~nt from what has been narrated

hereinabove, the subject matter and the reliefs prayed for

in Writ Petition {civil)No,.4542 o f 2012 before the Kerala

" High Court and S.L,P. (C) NO.20370 of 20~2 are the, eallte as

those sought in Writ Petition (Civil} No.135 of 2012.

12. Accordingly, the Special Leave Petition and the Writ

Petition have been,heard together.

~:

13. Simply stated, the c'as e of the Petitiop.ersis, that

the Petitioner Nos.2 and 3, had heen discharging their

duties as members of the Ita,l,ian Armed Forces. in

accordance with the principles of Public International Law

and an Italian. National 'Law requi,ring the presence of armed

personnel on board,co~ercial vessels to protect them from

attacks of pdr a cy r it is also t,he Petitioners' case that

I
I the determination' of, international disputes and

must, necessarily be between
'i
I

r e sporrsLbLl Ltr i.e s

therewith,

as 'well ,as proceedings

the

connected

sovereign

Governments of. the two ,countries and not consti.tuent

elements of a Federal structure. In other words, in cases

of international disputes; 'the state units/governments

within a federal structure, could not be regarded' as

r

entities entitled to maintain or partiqipate in proceedings
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relating to t)1e sovereign ac t s of one nation against

another, nor could such s t a t.u s be conferred upori t hem by

the Federal/Central Gove:r'nJnent. ,,T,t is also the case of the

writ petitio~ers . that the proceedi.ngs, if any , in such
': ~

cases, could only be initiated by the Union at its

detention of the Petitioner Nos. 2 and 3 by the State of

discretion. Consequently, the arrest. and continued'

":1

Kerala is unlawful and Rased on a misconception of the law

relating to disputes between two sovereign nations,

'''1,'.i:

14. Appearing' for the writ petitioners, Hr. Harish N.

Salve, learned Senror Advocate, contended that the

acquiescence of the Union of India to the unlawful arrest

and de t errt i.on ~f the Petitioner N:os. 2 and 3 by the State of'

Kerala' was in> violation of ,~h~ long s~anding Customary.

International ,Law, Principles 0,; :r:g~ernaticonal"eomity and'

"Declaration on Principles of Internaticmal Law Ccncerliing

titledResolut-ion

as contained in the

GeneralNations

Sovereign Equa\ity Among'et s t.e.t e s ,

United

Friendly F.elations and cooperation', between States in

accordance' wi th the Charter of the Uni,ted :Nations". }!r.

Salve contended that these aforesaid principles require

that any proceeding, whether dip~omatic or jUdicial. where

the conduct of a foreign nation in the exercise of its

sovereign functions is questioned, has to be conducted only
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at the level of the Federal or Central Government and could

not be the subject matter of a proceeding initiated by a

Provincial/State' Government.

15, Mr. Salve submitted that the incident which occur.red

on 15th February, 2012, was an incident between two nation

States and 'any dispute az i s i nr; there from would be governed

by the principles of International Legal Responsibility

under which the rights' and obligations of the parties will

be those existing between t.he Republic 0'£ India and the

Rep'ublic of Ibi.ly,.Mr. Salve submitted that no legal

relationship exists,' between the Republic ....of Italy and the

state of Kerala and' ,bY' continued detention of the members

of th,e Armed,Forces' of the Republic of Italy, acting in

:discharge' of their 'official duties, the State of 'Kerala had

ac t ed in a manner contrary to Public International Law, e s

well as the provisions of the Constitution of India.

16. Learned counsel, submitted that the Scheme of the

Territorial \'i'aters, Continenta:l Shelf, Exclusive Economic

Zone and Other Maritim~ Zones Act. 1976. hereinafter

referred to as "the Ha.r'itime Zones Act, 1975" ,

contemplates limited jurisdicticr; of the Central Government

over each of the Maritime Zones divided into the

"EXclusive Economic Zones·, Learned counsel also submitted

theandZones U"Con·tiguou.9the"Territorial,

"
,.
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t]1.at Sections' 3, 5, 7 and 15 of the Act contemplate the

e:dstenceof such division of zones as a direct consequence

of rights guaranteed under Public International Law,

;i.l1c,luding t he united Nations Convention on the Law of the

sea, hereinafter referred to as, ~the UNcLosn.

17. l-1r. Salve" submitted that the ex.tent of jurisdiction

of a State beyo~d its coastline is provided in Section 3 of

the Maritime Zones Act, 197.6. Stib...,Section {2} of Section 3

indjcates that the limit 9f the ~erritorial Waters is the

line every point of which is a,t a distance of t'W<;!lve

nautical miles from the nearest point of the appropJ:'iate

baseline. Section 5 of the afo:r;e~aid Act; .provides tpat;:. the

" Contiguous Zone of India is ?n ax~a beyond and adjacent to

the Territorial Waters and the limit of the Contiguous Zone

is the line every point of which is at a distance of

twenty-four nautical miles from the nearest point of the

baseline referred to in Sub-section (.(2)'- of Section 3.

Section, 7 of the Act defines Exclusive Economic Zone as an

area beyond and. adjacent to the Territorial

limit of such zone is two hundred nautical che

baseline referred to in sub-section (2.) , of Sect.iOii3. In

,,I

f.
respect of each of ,the three above-mention~d z:ones, the

Central Government has been empowered. ~heneV'er it considers

necessary so to do, having regard to Igternational Law arA

,", '
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state practice, alter, by notification in the Official

Gazette, the 'limit of .the said zonea .

18. Mr. Salve pointed out that section 4 of the Maritime

Zones Act, 1976, specially prOVi~e6 for use uf Territorial

waters by foreign ships and' in terms of' Sub-section {l},

all foreign ships (other than warships including sub-

marines and o t.her :J~nderwater vehicles) are entitled to a

right of i,nnocent: passage through the Territorial Waters r
, . " .

so long as, sU~h p~s6a~'e was innocent ~nd not prejudicial to

the peace, good order or security of Ind~a.

19. Apart from the' above, Mr . Salve also pointed out

that Secti'on'6 6£ the -aforesaid Act provides that the

Conti~ental Shelf of India comprises the seabed and subsoil

of the submarine areas that extend beyond the limit of its

territorial' waters throughout the natural prolongation of

its land ter~ritory to the outer edge of the continental

margin or to a distance of two hundred nautical miles from

the baseline referred' to in Sub-section (2) of section 3,

where the outer edge' of the continental margin does not

extend up to that distance. Sub-section' (2) provides that

India I has and always had full. and exclusive sovereign

rights in z e spe c.t; of its Continental Shelf.
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20. Accor?ing to Mr. Salve. cne inciderit having occurred

at a' place which was 20,5 riau ti.caI miles from the coast of

India, it was outside th~ territo.ri,al waters though within.,

the Contiguous Zone and the Exclusive Ec;onop,ic Zone, as

which the Central Go've r'nme.nt; is entitled under the Maritime

said that the inCident occ'Urred within the jurisdiction of

urged that the incident, j::herefor.e. occurred in a zone in

Mr. Salveone of the federal units .of the Union of India.

indicated hereinabove. Accordingly, by no meane could it be

,Zones Act, 1976 ias well' as UNCLOS. to exercise sovereign
.:.... ,.

rights, not amounting to sove:r;eignty. Mr. Salve submitted

that' the Act nowher e .. corrt.empLace s conferral of jurisdic;tion

unit formi~g part of

r
en any

adjacent

coastal

to its coast. , Accordingly,

any Maritime

the arrest

Zone

and

detention of the Petitioner 'Nos. 2 and 3 by the police

authorities in the State of Ke r a La was unlawful and was

liable to be quashed. Mr. Salve also 'went on to urge that

notwithstanding the provisions of the Maritime Zones Act,

:·i. 1976, India, as a signatory of the UNCLOS; is also bound by

the provisions thereof. Submitting that s i nce the

I ' provisions of the 1976 Act and also UNCLOS recognise the

primacy of Flag State jurisdiction. the Petitioner No.l

i..e. the Republic of Italy, has the preemptive right to try

the petitioner Nos.2 and 3 under its local laws.

'!.;.~_ ,'x.;'_:.'. :.'~
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territorial wateJ;sand internal waters and the right of

ships of all States, whether coastal or land-locked, enjoy

Mr. Salve submitted that Article 1.7of the corrven.t.Lon ;

"Innocent passage" has ,been defined in ArtiqJe 18 to mean

the right of innocent pa:ssage through the· territo:r:-ial' sea.

navigation through'the territorial sea' for the purpose of :

"innocent passage" I are provided in Art i c.Le s 8, 17 and l8

sets .down in clear terms that, subject to the Convention,

21. Mr. Salve .submitted that provisions, s:i.m.ilar to those

in the Maritime Zones ACt, 1976, relating to the extent of

'I

(a) traversing that sea without entering internal

wa t.e z.s or calling at a roadfrtead or part

outside internal waters; or

(bl proceeding to or from internal waters or a call at

such roadstead or part f~cility.

22. The s a Ld definiti.on has been qualified to indicate

that such pa$sage,wQuld be continuous and expedit::i,ou5, but

would include stopping and anchoripg, o~ly in $0 far as the

same are incidental to ordinary navigation or are rendered

necessary for force majeure or distress or for the purpose

of .rendering assistance to persons, ships or aircraft, in

danger. or distress, Mr. Salve pointed out that Article ;19
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describes innocent passage to be such so long as it: is not

prejudicial to the peace, gQod order or securiby of the

coastal Sta,te and ,takes place in conformity with the

conveI;Ltion and other rules of I~ter~atlonal law.

Learned counsel pointed out that lirticle 24 of the

convention contained an ~!?s'-1l:"ance that the coastal States

would not hamper the innocent 'passage 0,£ forei.gn ships

through the territorial sea, except in accordance with the

Convention.

23.

l
Mr. Salvereferred to Article 2,7, of 'QNCLOS, which provides

that' the' criminal jurisdiGtion of the coastal State should

not be exercised 'on boarid a foreign ship passing through

,I
the territorial sea to arrest any person ()r to conduct; any

investigation in connection with any c'ril'!'.e committed on

board the ship during its passage, save only ;n ca~es whe~e

the consequences ,of the crime extend. to the coastal state;

if the crime is of a ,kind 'to disturb the peace of the

country or the good order of the 'territorial, sea; if the

assistance of', the 'local authorities' has 'been reqnested by

the Haster of the ship or by a d.i.pLomat.Lc agent or consular

or if such measures are6ffic~r of theflBg State,

necessary for the', suppression of illicit traffic in
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". ,,~_:,:~-'-' .

na:z:-cotic drugs or< psychotropic substan,ces.

howev'er, ,urged that none o~ the ?i-foxesaid cqn9i-tions wex's

attracted in' the. facts of this case {So as to attract the

I
criminal' jurisdiction o£ a State

structure of the Union of India. ,>

within the federal

2'4. Another Article of some significance is Article 33 of

the Converrt.Lori under SectJ.or: 4, which deals wi th cont~guou6'

Zones. Hr ..Salve submitted that Article 33 provides that

in a: zone, contiguous to . its territorial sea, a coa s t a L

State may exercise the control necessary to ~

(i) prevent infringement of its customs, fiscal,

immigration' or' sanitary laws and regu:l,ations

within its territory or territorial seaj

(iilpumish infringem~nt of the

regulations co~~itted within its territQ~y, Or

territ;oriai sea.

on the basis of the FIR lodged against the Petitioner Nos.2

incident occurred outside the territori~l wate+s, the State

of Kerala exceeded its jurisdi.~tion and authority .,in acting

Accordingly, since the

However, ~the. Contiguoy.s Zone may not extend beyond

24 na~tical miles from the baseline from wPich the breadth

of the. territorial' sea ismeaaured.
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and . ~ .at; Neendakara, Kolla'llt, and in keeping ,them in

~onti~ued deten~ion.

"<-

2~: Referring to Part V of the Convention, which deals with

Exclusive Economic Zones, Mr. Sa+ve pointed out that

Article 56 under the .said Part indicates the rights I

jurisdiction and duties of· the coastal State in the

Exclusive Economic Zone 30 as to include the State's

t sovereign rights for the purpose of· exploring and

I.

eXPloiting; conserving and managing the natural resourCes,
" .

whether living or non-living, of the waters Buperjacent to

the aeabed and of the seabed and ita Bub~il, and with

regard to other activities for t.he economic exploitation

and exploration;. of the z orie ," such as the pr<:Kfu.ction of

energy from· the water, currents and Wine-s. ~he said

Article also indicates .that the state has jurisdiction in

regard to :

installations and ·structures;

..
(iii) the pz-o t.e o t.Lon and· p.reeervation 0·[ the marine

·;1

(i)

. {El

the establis~~ent and use of artificial

marine scientific research;

isla."lds;

environment;

and otherrighte and duties provided for in the Convention.
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islands,artificial59;'Uilder Clause

I,

installations and structures do not possess the status of

islands. They have 'no territorial sea of their own and

their, presence does 'not affect the delimitation of the

26. Dealing with the concept of High Seas, contained in

Part VIr of the Conven~ion, Mr.

Zone or the

Salve submitted ~~at

the Exclusive Economicsea,territorial

Continental Shelf.

I

Articles S8 and ,89 of the Convention provide that the High

Seas have to,be reserved for peaceful purposes and that no

st.at,e may va.1id1X' purport to subject any part of the same

to its sovereignty. Mr. S~lve 5OO111i tted that under

Articles 91, 92 and 94 of the Convention, ,every State was

entitled to fix ~the conditions for the srant OL its

nationali ty to' ships, ,for the registratJ.on of ships in its

territory, and for the, right to £:.ly its flag~ Article 9i

provides that 'ships have the mit;l,ona,;l,,;!.,ty of the State whose

-,
flag they are entitled to fly ~d t~ere must exist a

genuine link b,etween the state an9. the ship. Mr. Salve

..... :
Pointed out that ~rticle 94 casts sever,al duties on the

flag' State and one of the 'mo;~t! s':i.:gn;L,t;:,icant clauses of

Article 94 is clause 7 wp.ich pr,ovides t::Aat each State ahaJ.l

cause an inquiry to be held by or before a suitably
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qualified person or persons 'into every marine casualty or

incident of navigation (emphasis supplfedJ on the High Seas

involving. a ship flying its Hag and causing 10138 of life

"'?

. .
or serious injury to' nationals of anot.hez- state er serious

damage to ships or installations of another State or to the

marine environment. The f.lag State a.nr;i the other State

shall cooperate in the conduct of any inquiry held by the

concerned State into any such marine casualty er incident

of navigation. The same provisions are also reflected in

Article 97 of the Convention, in which it has been

indicated that in the event cfa collision or any other

incident of ~avigation concerning a ahip on the High Seas,

involving the' penal .or disciplinary responsibility of the

Master or of any' other. person in the servi.ce of the ship.

no . penal or disciplinary proceedings may he instituted

a<iIuiniatrative
,

.authorities either of the flag State or of

judicial ortheexcept' beforepersonsuch. against

,I
the State of whichsu~h person is a national.

27. Lastly. Hr . Salve ref.?rred to Article 100, which may

be: of relevance to the fI:;Ct:B cf" thi.s case, as it requires

all States to cooperate to the fullest extent. i.n the

repression' of pii~cy on' the High S~as or in any other plac.e

Outside the jurisdiction of any State.
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Mr. Salve submitted that the publication of a

~otificatioh by the Ministry of Home Affairs on 27th

}';ugust, 1981, urider Sub-section (7) of Section 7 of the

~1aritime Zones Act , 1976, extending the application of

section 188 of the Code of Criminal

the, Exclusive EcorlCmic Zone, created various difficulties,

sin~e the said Notification was a departure from the

provisions of Part V of UNCLOS which pJiovides that a

coastal State enjoys only sovereign rights and not

sovereignty over'the Exclusive Economic Zone.

29. Referring to the interim r~P9rt of the Ministry of

Shipping, Government of I'lldia,$.n J:',=,:specu: of the incident,

Mr. Salve" pointed out, that, th.e fiJ;;b.ing boat, MPB St.

Antony, about 12 meters long, was o~~d by one Mr.' Freidy,

who was' also working as t~e S:arap9' O,f the boat, which is

registered under the Indian lJfercnant Shipping Act, 1958,

registered at Colachal, Kanyakuxnin;::j, ,Dil'ltrict, Tamil Nadu.

is net

Trivandrumthe

The crew of the

byCardS

the fishing boatbut

The ship was coasting in Indian

Identity

Fozum,

issued

Furthermore, at the time of the incident, the

were

by the Assistant Director of Fisheries:"

hoat

Matsyathczhilali

and was not flying the Ipdian Flag at the time of the

incident.

ship was at a minimu.'l1 d:L.stanceof about 20 nautical miles

from the Indian coast.

.~;
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cerri torial waters in order to avoid any encouncer with

pirate boats as, the area was declared to be a High Risk

Area of Piracy.< Hr. Salve urged that in the report' it was

alSO indicated that the area comes urrde r the high alert

:z;one for piracy attacks, as declared by the UI<MTO, and the

watch Officers were maintaining their normal pirate watch.

Apart from the normal navigational "Tatch Keepers, the ship

,alsO had NNP Marines on the bridge on anti-p;irate watch as

stated by the Second Mate and Master.
, -;

The tJ.MP Marines were

keeping their own watch as per their schedule and it was

~ot th~ re~ponsibil~ty of 'the Master to keep track of their

regimen. The '~NMP Marines were supposed to take indepenpent

decisions as per ,Article 5 of the agreement between the

Italian 'Defence' 11inistry and t.he Italian ship Owners

.1
i'

!,ssociatlon. The r 7Port also Lndi.c at.ed that the fishing

.. :(~

moment the marines, who are independent of the orders of

the Haster, opened fire, ;kil1ing the two Indian fishermen.

Murnbai Duty~1.'R.CC rtheIr:-o mcallphonea

Subsequently, while the Ship was moving away, it

boat 'came within a dds c anc e of lOO meters, of the Italian

Ship, causing the' crew of the ship t.o believe that they

were under pirate attack. and in the c i.rcums t enc e s of the

received

C~nt,rollerI instructing the ship t.o proceed towards Kochi

"
A..."lchorage to give a statement and wa t.ne-s s with regard to
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the incident. Mr. Salve submitted that pursuant thereto

the Italian vessel, instead of p~oceeding further into the

high seas, returned to Cochin Part and was, thereafter,
,

detained by the Kerala police authorities.

Mr. Salve submitted that it was necessary to construe

the provisions of the Maritime Zones Act, 1976, in the

light of thet:7NCLOS, which gives rise to the question as to

which of the provisions wou1.d have primacy in case of

con·fliet.

30. Referring to the deoision of this Court in ••.~~~~~J.;~ •.

1!l'i!.

this Court had held that f~om a. rE!~ding of Sections 6 and -;

of the ~1aritime Zones Act, 1976, it i.a cleqp j:;hat- ,India has

been given only certain l±mited sovereign rights in .respect

over its Continental Shelf and Exclusive Economic Zone. as

theextendto

However, Sections ~(6}

notification;byoove.rmnent ,

of its Continental Sh~lf and ExclusiveSC:,OnQIDic Z9ne, which

cannot be equated to .extending tl;\e sovereignty of India

in the case of Territorial Watera.

and 7 (7) of' the Haritimc Zones Act, 1976, empower the

Central

enactment in force in India, with such restrictions and

modifications which it thinks fit, to its continental Shelf
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and Exclusive Economic Zone anti also provides that an

enactment so have effect as if the

continental Shelf or the Exclupive Economic Zone, to which

the Act has been extended, is a part of the territory of

India. Sections 6(6) and 7(7) create a fiction by which

the Continental Shelf, and the Excl.isive Economic Zone are

deemed to be a part of India. for the p1.ttposes,of such

enactm,ents wh~ch are extended to those areas by the Central

Goverrunent by is'suing, a notification.

-I
31. !'fr. Salve' s~mitted that it was 'alao held chat the

coastal state has no s~vereignty in the territorial sense

of dominion over Contiguous but it exercises

sovereign rights for' ,the purpose of exploring the

Continental Shelf and'exploiting its natural resources. It

has jurisdiction ,to enforce its fiscaL revenue and penal

laws by intercepting vessels engaged in suspected smugg'ling

or other illegal activities attributable to a violation of

.. ..;;;

the existing laws. The waters which extend beyond the

Contiguous Zone are traditionally the domain of high Seas

I

or open sea which juristically speakiIlg I enjoy the status

of International waters where all, States enjoy traditional

high seas freedom,s', including freedom of n4vigation. The

Coastal states can exercise their right of search, seizure

Or, confiscation of vessels for violation of its GUstOUlS or
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fiscal or penaliawp in the Contiguous Zone, but it cannot

exercise these rights' onqe the vEssel in question enters
I

the high seas, ," it has right of hot pursuit, excepts~nce no

wher,e the' vessel 'is engaged in piratical acta, which make

it liable for arr'est' and condemnation within the seas.

Accordingly, although" the coastal States do not exercise

sovereignty over the Contiguous Zone, they are entitled to

exercise' sovereign rights and take appropriate steps to

protect its revenues and like matters.

32.
<. .\

Relying on' the aforesaid observations made by, this

court in the aforesaid case, Mr. Salve Submitted that the

provisions of the Haritime Zones Act, 1.976, would have to

be read in harmony "'i th the provisions of UNCLDS. Mr.

salve submitted that the :I;;efenmce made in paragraphs 77

Iand 99 of the judgment dealt with policing, powers in the

designa1;:ed areas of 'the 'Contiguous Zone for the application

of the Customs Act and not as a reference to general

policing pcwer s e;x:ercised by the State police within the

Conti~~ous Zone, the State concerned could not proceed

b~yond 24 nautical miles from the baseline in pursuit of

Union of India.

co~~itted beyond thean 'offence was

Hr. Salve submitted that it, would thus be

thatclear,

I,

the vessel alleged to' have cOrrL'tfiitted th.e o f f e.n.c e • Hr.

Salve submi~ted that it was not contemplated under the

~~aritirne. Zones Act, 1976, that the powers of a

(

"

I
"
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that the judgment ,of the Permanent Court of International

( (192?)

declared asareasto

Further, in anticlpation of the

had ~een extended

Mr. Salve contended that the stand of the union' of

"designatedareas~ unde~ the saidhct.

Indian domestic law.

submissions on behalf of the ResP<:indents, Mr. Salve urged

3D

.coastal State' would proceed beyond the Contiguous Zone a,nd

applied in the facts of, the case, since the Maritime Zones

Act, ~976" which is a dorne e c.i.c Act, is a departure from

cettain provisiqns of the Customs het and the Customs

India has been: that the p r-ov.i sLons of UNCLOS cannet be

in~o the Exclusive Economic Zone or High Seas, though

tmCLOS, and Article 27 of UNCLOS was not a part of the

Jus~ice in the ~a$e Rf

/33.-'

j'

l.~

I

P.c.!..:r.) which involved claims bet,,,een France and Turkey

continued 'to be. good law, save and except to the extent it
J

had been overridden, but., only in r·elatioI! to collisions

under Article 97 of the UNCz.,OS.

34. Hr~. Salve submitted that the aforesaid content:ions

made on behalf of the Un;j.otl of India were nUscqDceived,

because they were not taken earlier and were not to be

found in the affidavit affirmed by the Union of Indi;l. Mr.

Salve submitted that the Maritime Zones Act', 1.976, far

-.

",.
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from being a. departure, is in complete conformity with the

p:dnc,iples of UNCLOS. ·The Act is limited to spelling out

the geographiC<l.l ':bo~'"ldaries of the various zones, namely,

the Territorial Waters, the COntiguous Zone, the Excluaive

Economic Zone,' and the Continental Shelf, etc. and the

nature of.' rights avai.LabLe to India in respec·t of each of

the zones is spel~ed out 1n the Aot ina manner which is in

complete conformity wi.th the UNeLdS.Mr. Salve urged that

India was not only ,a signatory to but had also <ratified the

convention. The learned 'counsel s'Ubmi.tted t1lat the

, .

1'.

Maritime zones Act, 1976, ·was ba,sed, to a large extent, on

11' the draft of UNCLOS which had been prepared before In6,

but it is settled law in India that once a Convention, of

this k i.rid is ratified, the municipal 'law on siIr.ilar issues

shouid be COnstrued in harmony with the Convention, unless

there were ~xpress provisions to the contrary.

35. Simply' stated, Mr. Salve'S submissions boil' down to
.~;,

I.

the question as to whether the s,?vere.:ignty o.f India would

extend to the Exclusive Economic Zone, ~hich extends to 200

nautical miles' from' the baseline of the coas t; of the state

of Kerala.

36. Hr. Salve then urged that. if Sub-section (2) of

Section' 4 I. J;'. C;· was to be invoked by the Union of India
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55
,'for exercising, jurisdiction over a person' present ona

'Vessel flyi~g the ,Indian' ~lag r it must respect a similar

right asserted by' bther jurisdictions' indicating that

Article :n cftEe <Convention recognises the right of

i~nocent passage ;.rh.i2? ,is to be ,;'eepectea by all nations,

who are signatories to ,UNCLOS. As a result J if a vessel ,is·

in innocent' pa~sage and an incident occurs between two

foreign, citizens whi~h has no consequences upon the coasta1

state, it is obvious that no, jurisdiction could be asserted

, ,

over such an'act on the grpund that it amounts to violatiqn

of the Indian Penal Code or t:hat the Indian Couzt.s would

have jurisdiction"to'try such criminal offences. Mr. Salve

stib!l\itted that the acceptance of such an, assertion would

negate the rights 'of innocent passage.

37. :Mr. Salve submitted that onCe it is aCQepted that' it

must' be Parliame~t·s 'intenti,on to recognise tlte, Exclusi.ve

Economic Zone and to creat.e a l~gal reg±me for ex~cise of

the sovereign rights in reS;PEct of the said zone, the~, it

must necessarilyfoilow that a Parliamert~ary intent has to

be rea~ ~nconjunction with Article 55 ,of the ONCLOS. It

must then follow, that the sovereign rights in the said zone

must be read $ubject to the specific legal regime

...

established in Part V of QNCLoS"
, .'

,.'
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38. As far as the Lotus decision is concerned. Mr. Salve

contended that such decision had been rendered in the

', :<

facts involving' che collision of a French vessel with a

TUrkish 'vessel, which ultimately led to the ,195"2 Geneva

convention for the unification of certain rUles relating to

penal jurisdiction in matters of co12isions, which

overruled the application of the principles of concu...rrent

ij jurisdiction over marine collisions. Mr. Salve urged that

a reading of Articles 91, 92, 94 and 97 of UNCLOS clearly

I;
establishes that any principle: of concurrent jurisdiction

that may have been recognised as a principle of Public

Nadu Fishing laws and not under the Indian Merchant

was not in dispute that the St. Antony, the Indian vessel

the territorial waters of the respective State of the

expressthedisplaced

Learned counsel pointed out that it

standsLawtnternation'al

proviaions oftmCLOS.

involved in the incident, was ' r,egistered" under the Tamil

Shipping A'ct, 1958,' which w~)Uld allow it: to travel beyond

Indian Union, where the vessel ,was registered.

r
-39. Hr. Salve la~tir' contended that the stand of the

Union of In~ia that since no specific law had been enacted

in, India in terms of UNCLOS, the said Convention was not

binding on India, was wholly misconceived. Mr. S";'lve urged

that in earlier matters, this court had ruled that although

.,- ..~'
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corrV'entions, such as, these, have net:' ,been adopted by

legislation, the principJ.es incorporated t:herein, are

tbell\selves deri.ved from the common law of nations as

embodying 'the' fel t ne c e s s Lt.a e s of international trade and

are, therefore,. a part or the common law of India and

applicable for the enforcement. of maritime claims against

foreign ships.

40. Mr. S'alve also relied on the Constitution Bench

decision of this court

un:'6hpf ;I;it1{a ar~d',ariof:he:-' [(1970) 3 SCC 400J, in which

this Court had inter alia held that unless there be a law

in 'conflict with the -rreaty, the Treaty must stand. Also

citing the decision of this Court:. in Yishaka and Others vs.
. ":--,-'--...

State oLRajasthan .a:ridl?t~~rs [(~997) 6 SCC 2HJ. this

Court held that, international conventions and ncxms are to

be read into constitutional rights which are absent in

domestic law, 'so lo'ng as there is no Lnoons Ls t.ency :,,1. th

such domestic law.

limits it to 12 nautical miles from the nearest point" of

41. Mr. Salve urged that Section 3 of the Maritime Zones

the appropriate baseline.

recognises ~he notion of sovereignty, but,~976,Act,

"".'.

I
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42. 'The essence of Mr. Salve's submis.sions Lss focu6sed

;.,
f OIl the question as to whether'the sovereignty of India ,jUld

consequently the penal jurisdiction of Indi~~ Courts,

e~tends to the Exclusive Economic Zone or whether India has

only ~overeign rights over t.he Continental, Shelf and the

.area covered by the Exclusive Economic Zone. A reading of

sections 6 and 7 of the Maritime Zones Act,. 1976, makes it

clear that .India's sovereignty extends over its territorial

waters t but t.pe· poai tion is different in the case of the

continental Shelf and Exclusive Economic Zone of the

country. The .continental Shelf of India comprises the

s eabe d beyond the. territ,orial waters to a distance of 200

nautical miles. The Exclusive Economic Zone represents the

sea or waters over the Continental Shelf. Mr. Salve

sUbmitted ''that' the 1,anguage of' the various enactments and

the manner in which .the same have been interpreted, haG

given.rise to the larger gueBtio~ of sovereign imm~nity.

Convention in 1'982 and ratified the same on 29 t h June, 1995.

With Section '179 of the Code of Criminal Procedure, Mr.

Referring to Sec,tions 2 and 4' of the Indian Penal Code read

theirin

signed theIndia~995t.

would stand' excludedsamethethaturged

Mr. Salve submitted that while Italy signed the UNCLOS

1973 and ratified it in January,i:h,

SalVe

Operation to the domestic Courts on the ground of sovereign

:/
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43. Mr. Salve lastly urged that in order to understand the

presence ,0.£ the A Italian. rnar i.n e s c.n board the, 1"'; .. V. Enrica

Lexie, it would be necessary to refer to the Protocol

j\.greement entered ··into between the 11inistry of Defenc.e
I

Staff and ItaliaTl Ship0"-Ters' Confederation

(Confitarma) ori 11th qctober, 2011.
I

Mr. Salve pointed out

that the said Agreement was entered .int.o pursuant· to

various legislative and . presidential decrees whi~h were

issued on the premise that piracy and armed plundering were

serious threats to safety in navig'ation Eo r crew !:and

carried perchandise, with significant after-effects on

freights and marine ins~ance, the con:merc'ia~ costs o'f

which may affect the national communi.cy , Accordingly; it

was decided to sign the Protocol Agreement, in order~hat

the parties may' look for and find all or any measure

suitable to facilitate that: the e:mbarkation .arid

'disembarkation of Military Protection Squads, hereinafter

referreci to as "ln1Ps", on to and from ships in the traffic

areas within the area defined by the MInistry of Defence by

Ministerial pecree of lsc September, 201.1. Hr. Salve

I

Pointed out that the said Agreement provides for the

presence of Italian marines, l:relonging to the Ita;Lian Navy,

tc provide protection to private commercial ships against
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F~e surge of piracy. Mr. Salve submitted that, in fact, the

wa s ef the view that the activity cQvered by the

~greement/Prot6col could a l.so be to national

other than Confitarma and other class

associations, following acceptance of the Convention.

escape marro euvre s I but would not be "re aporrs Lb Le for the

the

would

of3

ship

provided by

the pro.tection

the

NNPs

of

theof

that

supply of

the Master

out

Mr. Salve submitted chat the

actionsthe

p9inted

attaGks,

Mr~ Salve submitted that, 'in other words,

over

Salve

of' piracy

control

Mr.

no

case

44, ..

convention provided for the

service, in which on an application for embarka'tion of the

military protection squads, the Ministry of Defence would

concerning safety of navigation and manoeuvre, incfuding

consider s ever a l. aspects,' inc·luding the stipulation that

the ship 0 s Haster ,';o,uld remain res~.ons:ible only for choi.ce e

choices relating to ope r a t.aoris involved in countering a

'piracy attack.

the Italian Goverrunent.

have

deployment order of the·t.eam of marines, including the'Writ

Petitioner Nos.2 .and 3, ~5 contained in OP 06145Z FEB 12

!.

ZDs from the Italian Na~J General Staff to the Italian.

Defence Attache in New Delhi, India, and 'several ot;her

Italian. Defen'ce AL."tac:nes' " ff tt' e s:: _ lTI Cl eren coun r'l I which has

been IUad= p _3
c Annexur-e to the Special Leave Petition. In

~ <:
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61
regard, Mr~ Salve referred ~o a Note Verbale No.95!S53

issued by the Embassy of Ita.ly in New Delhi to~he Ministry

of Ei-::ternal 'Affairs, Govel:"nment of India,' referring to the

ca~e involving the, vessel i,n que s tion, ,Since the same

encapsulates
I

in a short c ornp a s s the case of the

petitioners,

hereinbelo,;;

the same in its er:tirety, is extracted

"EMBASSY OF ITALY
NEW DELHI

;,

NOTE VERBl,LE,--,,-.-.-.:...:.-:---'-'~--: ~,

95/553

The Embassy of" Italy presents its
compliments to, the Minist:!:'}' of' External Affairs,
Govern.'nent of ,India and has l;;.he" honour to refer
to the case of the ship Ehrica Lexie 'as per Note
Verbale n , 71 dated February 18.tt.< 2012;

Their conduct has been c;a:!:'ried out in the
fUlfiilment of th;:;:Lr official duties in
accordance with nat LonaI regUlations (:l;talian Act
nr.l07!20l1), directives, instructions and
orders, as well as the pertinent rules on piracy
contained in the 1982 mJ Convention on the Law ef
the Sea and in the relevant un Secu~-ity Council
Resolutions on the Piracy ef.f the Horn of Africa.

The Embassy of Italy would like to recall
that according' to princ~ples of customary
international. law, reoogn;i,zed by several
decisions of Int"ernational Courts. State organs
enjoy jurisdictional immunit:i' for ac.c s c9rnmj"tted
in the exercise of their official f'.m~t~oIls.' The
Italian Navy Hilitary Department, that "operated. in
international waters on board of tne "I?hip j<;nr.{ca
Lexie must be considered as' an ofga;" of the
Italian State.

steps
Kcllam
of t.he

Embassy of Italy welcomes t.h.e
the Chief Judicial, Hagistrate in
to, protec:: the life arid honour

The
taken by
in order

r, ......

..:;'

'I',

'.~
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Italian l1ilitary Navy ?ersonnel cu'r'renj:.ly held in
judicial custody on remand. The Embassy of Italy

,a16owelcomes the cooperative approach on the
issue of, the examination of the weapons taken by
the Magistrate.

'. \while reiter~ting the
to employ its military
antipiracymilitary

merchant ship in
that the same

ongoing national
Na-,ry Military

Italy.,
a sta t c

The Embas 51' of
sovereign right -of
.:pc'if{onife'l'· y ,.~1;.::

r~i~:~~fi~M~~ ,wat.ezrs,
rigntisnot
j~"n,.~:~~p:~,:,,±',g:,a::~'idri's\

Personnel.

The Embassy, of 'Italy nevertheless·yeasserts
the Italian exclusive iurisdiction in r e anect; of
the said military perso;m~l. It wishes t.o- inform
tbat investigati6ns by both the Italian ordinary
and military judicial autHorities nave already
been initiated.tne,"
release of t~e

and the unimpeded
Territory . They have entered
waters and harpor simply as a Hilitary Force
DetacJ:urient officially emb a r ked on 'the Italian
vessel En~ic~ f"Lexie "in order to cooperate with
I~dian autho~ities in the ~nvestigation of an
alle~ed piracy episode; -The· e~try in Indian
territorial waters was upon init,ial invitation
and then under direction of Indian Authorities .

. ; .,

:1

i.

'c\;i:,r'i;$',itt:,;.'y
2a::::::;yi!~£1

P;i:'o.t~··<:·~j,;?!?o· . of' the
the

The Italian NaV'./ £1il
held in judicial
out ~fficial functions
vessel from .,piracy and
ext.ra t e r r i, t.o r i a L. mar i, timE zorie s: ~'1~;-f~~ft":i ,a~t

zeLeve.n t; time' were cDn.s.':±9.er,~0.d as ,:"~t':e"~);:.:~,,
taking also in cons iqera::t;'·;'p{! , 'P·J;,.9~·(~ ..~e·d

by IHO ,'a,n'q. .ot;p,?::ri·ele'J;aT;l::niiltiriat:i:ona~

org an':~' z:a·-t"':'·6~:·· ·?'t}2.~;~· .:ti£i-;L:l:e ~.~'J5F;?~ri;:~~:g/:;!ig.- ··t:h~

,r;~gjf~~::~:f~~,~~~~q"02~:~i1:i:~i:~~~tri~!:
ff:;~~i~~~:?~~rr~ ~~~;;::;g~:~i:ji;d~~i:~~
?pen ·co?·" q"\l·49~.~,D;S S'::5l;'U:,t·:i,;:'y. £,r6tit.. 9 ..;'" co:ur~

othe';&' 't~ria~n: tti'~ :±t:4-i'~·:~:L;.i ';.ci:~,';:(~
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40

The EITb~ssy of Italy, New Delhi, avails itself
of this oppczcund.tiy to renew to the Ministry of
!i:xternal 'Affairs, Goverp...!llent of India. the
assurances of 'its highest consideration.

New Delhi, zs» February, 201.2.

Consulate General of Italy; M'UlllbaL,'"

45. In fact, shorn of all legalese ¥ the aforesaid not,e

emphasises the stand 'of the It.alian GovernmeIit thal:; the

"
conduct of the Petitioner No,s. 2 and 3 was in fulfi,;1J;<e:p,t of

Africa;

'16. Mr r Salve submi,tted that j..p the special facts of the

as tl:1e rules of pira,cy cop.taj.ne~ i,n ONC.WS and the, rel.evant

natiollal

focussed his

witb.

territorial

Indip.,

have

.Ln ! accordance

COLj.rts

Union ofthe

lp-cian

for

official ,duties

: -

Mr. Gourab Banerji, 4dditio:o.al Solicitor Gen.era~.

'I'f..'lether

appeared

their

regulations, directives, instruct::lions and orders. as ~ll

UN Security Co'uncil Res6;l'ut;ior.L8 0n Piracy off t'he Ho1:;n of

case, the Petitioners' were enti.tled to the reliefs prayed

for in the Writ Petition and the Spedial Leave Petition.

47,

SUbmissions on two issues raised by the Petitioners,

namely,

(i)

; ~

I'

"!.
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"

allof

and 3

entitled,

thatis

Nos.2

strippedthat

P6titioner

petitionersthe

submitted

to' try

, Banerji

de f errce "of

jurisdiction

l860?

The, detailed, facts, pertaining to the incldent could

If so,. whether' the Writ Petitioners are

Mr.48.

" (li)

to claim 50v~reign immunity?

Lexie.

with the Co e s t a LvPoLi.c e StatioD, Neendakara, Kollam,under

ernbelli s hmen t; s, the bare 'facts of the incident reveal" that

board a passing ship, as a' result of which, out of the ~l

Section 302 read with Section 34 LP.C. alleging that.. a

fishing vessel, "St. 1'.ntony,", was fired at by persons on

was alleged that the ship in question was M.V. Enrica

on 15th February, 2()12, FIR £;0",2 of 2012 was registered

under the provisions or the Indian Penal Code,

be found in the statement dated 28th February, 2012, filed
'j

by the Coast Guard before the Kerala High Court and tb,;e

Charge-sheet filed on' 18th May, 2012".

49.

Petitioner' Nos.2 and 3 were membezs of the ~.;l.:i,:tary

,fisherrr;en on board, two were killed instantaneously. It

Protec,tion Detachment deployed on the Italian ves,ssl and'

had taken action to 'protect the vessel against a, pirate

attack.

'I,

I
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50. "Mr. Banerji submitted that it had been urged on

behalf of the Petitioners that the Union of India had

departed. from its p Le adLnqs in urging that the Maritime

zones Act, 1976, was a departure from and inconsistent

law.

2 SCC 534}, this Court had held that even in the absence of

in

firstthe

primacy

in

that

-m u s t; ,

urged

Cou~t.

s'i renc.z.a,BanadurPa.naey( (198-4}
"'~ ... -'~y'·H:~:.: ;

Eanerj:l:

then the provisions of the 1976

Mr.

domestica

:;:f,this was not ~o5sible and there was rio

Mr.'Banerji, !3ubmitted that the legal position

by

prevail.would

with UNeLOS.

to 102 of the decision in Ab,an Loyd! s case (supra} \W'herein

this Court had re-emphasised the position that the. Court

could look into the provisions of international treaties I

in this regard had already been ,clarified in paragraphS lOO

looked into, but could also be used to interpret municipal

municipal law, the treaties/conventions could n,ot only be

and that such an issue is no longe~ res integra. In

laws so as to bring them in consonance with international

51. Hr. Banerji urged that as far as the Union of India

Was concerned, an attempt must necessarily be made in the

firs.t instance, toharrnonise 'the f4i.ri,tinie, Zones Act, 1'976

With the Uf,l'CLOS.

alternative "but,' a conflict between municipal laC: and the

ir.•ter~.·a~10.n.~:,._ .~.,,__ __ conven,-~on,

int~rpretation

'Act
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to be a part of theter.ritory of, India, inasmuch as, the

was)l'.isccnceiv e d , The Contiguous Zone would also be deemed

taken place in the Contiguous Zone, :Wllicp was b eyorrd" the

theof

approach was

approach

such

t.he

that

43.

submitted that the case of .the

Question~ng

sUbmitted

Banerji

Banerji

UNCLOS.

be given to the MaritJme Zones Aot, 1976 rather

Hr.

Mr.

the

?etitioners in relying firstly on the UNCLOS and on.Ly ,

t;l1ereafter, en the provisions of the Har.itime Zones Act,

Jllisconceiv e d and was c ont r a.ry to the precepts of Public

International Law.

52.

petitioners that: the India::l Co:u.rts had::lo jurisdiction to

take cognizance of the offence which is alleged to have

terFitorial' waters of India', as far as India was conce=ed,

been extended to the Contiguous Zone/Exclusive ?coricmic

Indian Penal Code and the Code 0.= Criminal Prooedurehad

Zone by virtue of the '~otification dated 27.th Aug\l,st, 1~:82,

issued under Section 7(7) of the Maritime Zones Act, 1.976.

Mr. Banerji submitted that according to the Union of India,

the domestic law is not inconsistent with the Int.ernational

la"" and il'; fact even. as a matter of international law, the

Indian Courts have jurisdiction to try the present offence.

The learned Addit·i.onal Solicitor General submitted that in

order, to determine the issue of territorial jurisdiction,

".
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In this regard, Hr. Banerji first referred to' the

it would be necessary' to conjo i nt.Ly read the pxov.i.ad.ons

section 2 1. p.e., the Haritime Zones Act, 1976 and 'the 27th

}\l..l';ust, 1981 Not:ification and ~ all attempts had to l:ieil'\ade

to harmonise the said provisions with the UNCLOS. H6,1~a\~e·r.:;,

if a conflict was inevitable, the domestic l:':aws must:

In this context; Mr.' Banerj:i also' ,ref'erred to the }~ar.it,~:me

1976, ,and moz-e particularly" section 7<:'n
thereof, under which the iiot'ification dated 27th ltugust,

Zones Act I

deals w.i t h v pun i ahmerit; of o£fences comma t.t e d within India.

provisions of Section 2 of the Iridian Penal Code wh±cn

prevail over the International Conventions and Agreements.

'5~I .>.

extending the provisions 'of Section l88,.A of the Code of

1981, had been published by- the Mini~try of Home Affairs,

Criminal Procedure~ ~973, to the Exclusive Economi~ Zone.

S4 . Hr" Baner,ji urge'dthat it appears to have sJ.,ippeddie

notice of all: conce'rne'~' that the Notifications "Jhich had'
"

be:en'applied in the ./'>ban Lavd's case (supra)w~re c1J.!'lc1l"'r:

Section 7 (6) of, the 197,6' Act and t'here appeared to be some

'~'.

I,,.:

'confusion on the pa~t of ~h~ Petibioners in'regard to the

Scope of Sub~sections (6) arid (7)' of Section 7 thereof.

Banerji ,urged th.at t he judgment in AbanLovd !,s case
~,....

(supra) has to be understood in the light of the facts of
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the Exclusive Economic Zone were £'oreign going vessels and,

that case where the .Ls sue was whether oil rigs situated in

therefore, .entifled to

was

63

of factsset

imporbed stores with6ut

saidthe

45

consu:ne

customs. duty.ofpayment
,,
1

held by this Court that the territory of India for the

purpose of customs duty was not .corrfLne d to the land and

territorial waters alone, but al'~o notionally extended to

the "designated areas" outside the terricorial waters.. Hr.

Banerji urged that the notification dated 27th August,

1981, issued by the Ministry of Ho~~ Affairs which had b~en

relied upon by 1:):he Union of India, has not been issued for

, ',I'
"

design~ted ar~as ,alone, but fer the entire Exclusive

Economic Zone to ;:e.nable it to exerc,ise and protect In~an

sovereign rights ~o£. ~exploitation of living natural.

therein.

resources, .and more spe.ci,£ically its fishing

been extended by the

55. 'Mr. Banerji submitted, thaJ:the:t::rot.ii:i.pation of 21;;1:h

conferred by SectiOn· 7 (7) of the Maritime zone's Act, 1976.

August, rs sa , had been promulgated, in ex,e,rcise of' powers

the Code of Criminal Procedure had

Hr. Banerji also submitted that the Indian Penal Code and

Centra~ Gover~~ent to the ~xclu~ive Economic ZOne. The

Schedule to the l~otificat,ion is in two parts. Part I
.~;;,

/provides the list of enactments extended, whereas Part 11
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provides the provision for facilitating the enforcement of

the said Acts. Accordingly, while Pa~t I of the Schedule to

the Notification is relatable to Section 7 (7) (a) of the

Act, Part 11 of the Schedule is relatable to Section 7 (7)

(b) thereof"

The learned Adai tional Solici tor Genera-l s ubrru, tted

that the case of the Union of India. rests on two

.1

alternative planks. According to on~ interpretation, the

bare reading of Section 7 (7) and the Notification suggests

that once the I; P. C" has beenextiended to the Exclusive

Economic Zone, which includes the Contiguous Zone, 'the

Indian Courts have territorial j~isdiction to try offences

those matters specified in Section 7 {-'O of the Act, the

interpretation of' s ec t Lon 7. (7) arid the 1981 Notification",

Mr. Banerji subm{tted that pres~~ing that the Notifica~ion

provides for the extension of Indian Law relating to only'

comrn i, t t.e d '<ili thin the Contiguous, Zone"

contextuala

Another plank of the

involvesthe . Union ,of ,-India,ofcase

,I

;1

J;ndian Courts would also have territorial jurisdiction in

respect of the present case. Mr. Banerji submitted that

notwithstanding the submission made on behalf of the

Petitioners that such an ,interpretation would be contrary

to the provisions of UNCLOS, partiCUlarly, Ar~icle 56

thereof, the same failed to notice Article 59 which permits
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states to -a s s a r t; rights

47

or jurisdic~ion beyond those

s pec i f Lc a Lly provided hi the Convention. Alternatively,

even in terms of the cont.ex t ua I interpretation of Section

Maritime Zones Ac t , ·1976, the Petitioners -had laid emphasis

subipitted that even on a reading of Secd.on 7{4J of the

privileges had also b eeri reserved to the:rridian Omo,n. It

Mr. Banerji

establish the

various other ri·ghj:·s and

the same wo~ld also

although,(bJ,

the Act,of7 (7)

territorial jurisdictibn of the Indian Courts.

on Spb-Cl"ause

was urged' that the importance of the other Sub-Cl",uses,

'and, in particular, (a) and (e) wouLd fully establish the.

territorial jurisdiction 'of. the Indian Co:urts to try the

:<
offence involving the t;nlawftlJ,.. il;ii1.1I1g of two Indian

citizens on board an Indian v.essel. Mr •.Banerji Cl,lso urg~d

that reading Section 7 (fJ of; the .,Act" in harmony with

Accordingly, if the pz-cvd.sLons of LP.C .. and the Cr.P.C.

Sec tion 7 (7) there,?,f, would .incLirde w~thin its ambit the

rights.fishingincl\ldewhichresources

power to extend enactrnents" for the Pl"q;pases of protectin§f

exploration, exploitation; consezvat.Lon and management of

natural

I;
have been extended throughout the ;:xclusive E;90nomic Zone,

i .
'inter alia, f o r the purpose of protecting fishing rights

under Section 7(4J (a) ,the same would include extending

legislation for the safety and security of

fishermen. By opening fire on -t.h'e Indian fishing vessel

and killing two of the fishcrmer. on board thesa;id vessel
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within the Contiguous Zone, the Petitioner Nos.2 and 3 made

themselves liable to be tried by the Indian Courts under

the domestic laws.

57. On. the question as to whether the State of Kerala had

jurisdiction to try the offence, since the incident .had

taken place in the zone contig~ous to the teiritorial

waters off the coast of Kerala, Mr. Banerji submitted that

the' Kerala Courts' derived jurisdic,tion in the matter from

1981 . Notific'ation' and' relates to offences committed on

by a court·· through' or into whose lo<::al' jurisdiction ,the. ,

an offence is committed, it could be inqUiEed into or t~ied

Procedure, which has

Economic Zone by the

Mr. Banerji submitted that when such

the' Code of CriminalofSection

journeys or voyages:

also· been e.xt.erided " to the E'xclusive

person or thing passed in the course of that journey or

VOYCl.g e .. Mr. Banerji submitted that the, voyage contemplated.

under the said provision is rio t; the voyag,e of tIle Enr-ica

Lexie" but the voyage of St. Antony.

58. Apart from the above, the main case of the Union of

India is that on a plain reading of the language6f Section

or on a contextual interpretation thereof, the

Republic of India has jurisdict·ion to try the Petitioner

Nos.2 and 3. in 'i ts domestic courts. Even the 1961
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Mr. :S~'1erji sUbmitted tlla:tthe

Referring to the decision of this court in

Banerji s ubm.i.t-t e d that although the learned

and N.' Mani Vs.

Hr.

Regarding the applic'ability 'of Sect·ion 4 of the IncUan

the 1976.:;ct.

1329]

59.

SC;C 278], ~1r; Banerji urged that.Hthe executive a1ithcu::ity

the said power exists.

taken by the executive c9:1::1,d be ~ j1isti.;fied under El'dme other

the provisions of the I, P. C. wouLd, in any everrc, apply. to

Penal Code to the' facts of the case. Hr. Banerji urged that

49

Notification could be rea<i down and. related to Section 5 of

had the requisite power .under the law" .and if t he action

vd tLa t e the exercise of power by theexecJitive, so long as

power, mere refereIlce to a; wrong provision of lawwc>uld not

any citizen of India in any place without and beyond India

or to any person on any ship or ai'r,craf.t. registered· in

India, wherever it ma~ be:

ExpLarrat.Lo n to .t he Sectio!,! makes it cl~ar that the wprd

"o f f eric e " ,inclUdes every act cOlllffi.;i;tted Qut'slde India which.

if committed in India, would be pUnishable under the said

code,

60.

the learned Si~gle Judge of; the Keza.La High Court that

:1 -:

'Advocate General of the state of Ker~la had conceded before

j'

I.
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section 4 of the I.P;C. woUld not?pply ~o the facts of the

case, the Union of India was not a party to s~

concession, which, in any' event, amounted to a concession

in law. Mr. Banerj i' urged that the words "aboard" or "'on

board" are not, used in Section 4 (2) L J? C. and an unduly

would escape pxos ecut.Lon in Iridia.' Mr. Banerji contended

that where an offence i~ committed outside I~dia ~T a

Mr. Banerji

he ,may be Q:~~;lt ~th in r~ct 9£

it bad b!3'en. committed at 'l,ny p~ce

interp~etation of ,the said S~ction wouldrestrictive

that the provisions of sectioI;l 4(2} LP.C. has to be read

Lnnocenc Indiancit':.izen within an: I n,i;lian' ;>hip or aircraft,

where p'irate, hijacker .o.r terrorist, who fires upon .zin

the same ship or, aTrc,raft, which could lead to consequences

require both the', vd.c t Im and the perpetrator to be aboard

citizen of India~whetherQ~ the h~gh 5e~~ or eLsewhere, or

with Section l8a cr.p_c ... which suPsequently stipu~at~s

registered in "India t

such offence as if

by a person not being s uch ci.ti;!:en, on any ~Wp or a~.rcraft

within India at which he may be founq.

r

"iI
the State of Kerala t the ~estion o~ t~e sgppe o~ Section 4

I. P. C . could, beleft open to be l;1ec;,ided in an appropri.ate

case.

61. Mr. Banerji.submitted that, although a good deal of

...:
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Mr. Banerji urged that sl,lob a ~ii.s~:i!on ~y have

"-1'

.,"

The learned ASG contende<!i

51

1~58, but' under a local law

laid byhad beenemphasis

Merchant' Shipping Act,

for the purposes of this case.

this case, since the said provisio~ w~~e not being invoked

fishing vessels' to sail 'bE.tyond tit~ terz;.itor.ia.l waters of

been relevant in ~he cont~ ~ Se~tlo~ 4(2) X.P.C .•

their resp~ctive States.

wherein the eA~ression "registered in I~diaa had b~~ used,

obse,rvation contained in' t.he Shipping Ministry's Interim

Report that the fishing ,vessel was net :J:egistered under the

pert~ining t6 the State ,of Tamil ~d1,l, the same was only a

but the same would have, no i?i-gn.!.'f.ic$.nce to the f,ad:.a of

that even if the fishing vessel had ~ailed beyond it.s

red he~ring, as the Kerala ~tate Fishing Laws do not ~t.,

I
I',

~,', ,~.

permitted area of fishing, the same wag a matter of

evidence, ....'hieh stage had yet '1;9 arrive, Hr.:.. Banerji

contended thation the other hand, what was more ~rtant

were the ~rovisionsof the Maritime Zones of India

(Regulation of Fishing, by Forei~ Vessels} Act. 1951,

whe"reiri in the Statement at;; Obje~t~ a:nd :waasons o~ the Act

it has b e eri Lndacaued th?t: the, Al;It:; w~ ~" t;be p.ature of

the

.e-.

detaUforlegislation

,umbrelia legislaUo!iand;i:t was e!lv,isaged t~j::;o separate

I

'.~.
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;c-esou~ces in the country' E Maritime Zones and to prevent

52

exploration ~d' exploitation of particular;c-egulation,

poaching a.c tivi tiel:! ,of f,ox:e.igIr fishing vessel to protect

thefishe~en who were citizens of India, should be

Act.

include fishing, vessels, wh:ich are treate,d as -an entirely

undertaken in due oouzs e . ;rn th.is context, Hr • Banerji

On the other hand,

distinct and separate category in Chapter XV-A of the said

further urged that the prQvi~ion$" of the Merchant Shipping,

Act dealing with the registration of rndian. ships, do not

territorial waters is not the subject m.atter of dispute

involved in the facts of 'this case.

62. Mr. Banerj i urged' ,that the right of passage through

Article 56 o f <:mCLOS, 'l'lhich. has ':been re'l'led, upon by the

Petitioners indicate that the right.s given to the coastal

States are exhaustive. HoWeVer, while the pe~ition&ra have

laid emphasis, on Article 5'6 (:L) <b}, the Union of !ncfia has

laid emphasis o n Article, 56(1) {a) read with Article 73' of

UNCLOS to justify the action bakenagainst bue accused* ~r.

Banerji urged that even if Artic:l.e l6 of QNCLOS is given a

restrictive me anLng the action of the Indi;::m. Courts ~tad

be justified, inasmuch as; Cl.zld act:;'i.o~ i9~eJ.;s to protect ,the

~ountry's fishe~en.
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appropriace for the trial. to be coriduc t ed in India. h",ving

;f·

However. even

whether under

jurisdiction to

Accordingly. even

ur:ged that

exclusive

BanerjiMr.

Law Italy has

!{r. .Banerji urged that in order to claim

Petitioners.

which are attributable under ·the Convention.

and in the light of all c i.z-curns trance s .

63. Mr. Banerj~ contended t:'b:atArticle 59 of the UNCLQS.

which deals with the bas i.s for,tJ~l;; resolution of confli'cts

53

regarding the attribution, of riglltsand jurisdiction in the

if it could be assumed that the rights asserted by Ind:ia

SJ'clusive:' Economic Zone, contempli'!-t;es' rightti beyond those

are beyond those. ,indicated in Article 56 of UNCLOS. such

prosecute the accused, it would be much more convenient. and

if both the Republ ic of Italy and India had the power to

regard to the location .of' t.he iI'l,ci,dent and the natur.e "f

conflict would have to he resolved on the basis of equity

the evidence and witnesses to be 1,J.se:dagainst the accused.

64. Responding to the invo<:ation<>:f,:A:!::'ti<;:l.e 97 :;,of UNCIJOS by

the

International

prosecute the. -s'eci·tioner Nos,.2 and 3 is a' question which

w?uld be relevant in the event the Co~rt found it necessary

to invoke Sect,ion .Section 7.(4) (e) of the Maritime Zones

Act. 1976.

exclusi v'e jurisdiction, the Republic of Italy had relied

upon Article 97 of m<CLOS \-rhi.ch. however, dealt with the

collision of shipping
h

vessels a~d was unconnected with any

.: ,
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or disciplinary respons;i.bi~ity of the Master or of any

aqrainistrativeor

appearing for the

Hr. Ba.-r,;erji urged tliat,

instituted againsts;0.c;h
.'.;;

jhmpial

54

Thel~~rned Ji.,dditi.onaJ..; $ol,icitor

Harisb.' Salve,

heforethe

crime involving homi~ide.

pointed out by Mr.

disciplinary proceeding$ may' be

the e.xp.r e s s Lon .. incident of navl,gation" used in Article, 97,

authorities either of tJle flag State or of the State of

person

the event of collision o.r any -ot.hex incident of navigation

Petitioners, Article 97 (:1), inter alia, provides that in

concerning the ship on the high seas, involving the pena2

"Or any other Lnc.ident; of navigation and that, as had been

other person .:j.n the s'e,ry;i:.ce of· the ship, zao penal or

,<

it provides for' Penal jurisdiction in matters of coLl.Ls i.on

General pointed o~t that the title O£ Article 97 reads that

which such. person is a national.

did not contemplate a si1:;.1Jation Where a hOnllcide takes

f,lace and, accqrdingly, the provisions or ~tic~e 97 of the

UNCLeS would' not. 'have any appl,icat:ion to the £a<;:tts of., the

present c a s e.,

65. On Article ,11 of the Geneva Convention on the Law of

the Seas, 1958, Mr. Banerji sUbmitted that the killing of

an Indian national on i:x:>ard an' Indian ve$sel ~uld no~ be

said to be an incident of' navig:ati.on, as under!fltood under

the said Arti~le which geals mainly ~th coll~sion on the
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.:

.:ion the

the phrase

Mr.

sUbmi.tt:ed

the ., qu.estion of eXclusive

Furt~J=,lTlp:t;~, :Lf .A.rticle 97 of

Con~e~ntlY, the meaning of the

Banerji

or on

:Hr.

on merits,

Vol.l] ,Edn.

"incident of navigation".

expression ." accident" of

or .navigation or a ship.

peculiar to travel by.' sea .~. \:!Onormal nav.iga1:.i:on..

dictionary defines the s.alltte tOl'.Qe.an m:ishap~ that are

accidents caused at sea hy the act;Lon of the E;'!lement's,

th~recf would be rendered ot:i:ose.

that the d~cision in the' tQtus c~ {~up~a} c~nt~~d·to be-.--- ...

rather than by a failure to exerci$~~gq~d handling~ working

high. seas. Refer:::'ing to Opperi..heill1 on :!;;nl;:erllatipnal Law I~Rh

55

"accident of navigation" has ~ep used synonymously with

good law in' c a s e e 'such as the .pres~ Qne. :tt was urged

claim jurisdiction to try an in~v~dU&l Where ac~ions might
. ~~.

have affected nationals of t~e State~

submitted' that vardous At'tici'e;'l qf m'iCT....oS do tiGt. support
I.

the case attemp~ed to'be made out ~'the Republic of Italy,

jurisdiction.

'either

Nos v Z and 3 were. not entitled t,o the same. Mr .J;>anepji

/ ...,·f

.. L
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56

important.t.he

HowE;lye,r" this did not mean

',In support of hi's s ubnri s s Lorrs , ~.r. Benerji

wherein it was obse r ved529J t

on the doctrine of sovereign immunity,

of this case.

"The doctrine of sovereign is based 6n
international law. It i-s orie t,ne;' r;j:l:~'~, .o.':f

bsit:atte:e;:lta:g·:a~ena;s·t~~:~~:~ ..•.'~,;"f.:,i::.'~~et~T~tk'~e~,:;T;ta'~l.'~1.-er S~~~i~/~;~
- .... -¥ ¥>'-~._. _.... ':i.ti:l~es;. .9.'~'

internati anal 1 aw (: :cul'::e '1;.'$: :,~:a'i'cl",-:· t.o :a'r:i's"e :"'Oti:,t,.,
of the consensus -:o:! :,c"{\/i~.Jj-±-i·,·e.:<i~. ·~~t,i,q,i;..s' -'of t.:'($'

world. All nations agree Upo:riJ-'1;.> So i,ti par;t
of the law of nations."

Lord Derini.nq , however, wept on t o vobserve t.ha t notion"

referred to c ez t a i n observations made by Lo,rd Denning M. R.

submitted that whi Le the Int'ernat'ional 1;3'" was quite clear

such sovereign' immunitywh:'ich could be applied to the facts

question to be considered in ,this case is the extent of

1 Q.B.

of a ccnaenaus was merely, fic:tiona). ape there was no agr~ed'

that there was' no rule 6£..International l-i;l.W on the subject'.

doctrine of sover'eigri imrriunitv.
A • . ',>".~.....-

'i

It only meant that there is ·difference of opinion as 1:.0 wh'at

,that rule J,S. Each country del±mits" for itself the' bounds

of sovereign .i mmurid.ty , Each creates for itself the

exceptions from it.

67. In this line of .reasoning, Mr. Banerji submitted that

the provisions of Section 2 I.P.C. and its impact would have

:/
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':/

;'

of

irrespective: ofall

hero:I:'e

makes

pundsriab Le jttlder th,~ Code and not otherwise,

cO:>lsidered

which

jurisd.:!-c1::;:i,.on 4e~ on the location c,f the

to

rnternational Law could ~ cOpSi~~d.

person"

nationality,

criminal

oui;: that Section 2 I.P.C.. beg;Ln~ with the words - "'""very

thereof, of which he is found ,to he guilty within India.,

for every act or' omis~ion dO~t~arY to the provisions

"

'Reference ,was made by Hr. Banexj~, to (;:he decision of this

offence, and ~ot on the

or his corporeal presenc.~ in ::r~d:ia". :rhiao "~urt pOinted out

that the plain'meaninlt of tt1et'f~e "ev~ person" is that

it embraCes all pezsone W'ithouJ;,. timit?t;.:i:,on and irrespective

of nationality.; allegi~ee, ~: a.~s. Claste, colour or'

Court inMobiirik AH A~: VE;.'State':':,.B~rr.ba~: ~ 1957 se

'857J, wherein this Cou!tl:t:! hqd ~d that the exercise of

. . ,

provisions of the Const:Lttition Or any statu.tory provi.~j,ons

or some well-recognised principl~ o~ international law, such

as' foreign sovereigns, amb~gBador~f diplom~~ic agents and so

;.~.."

forth, accepted in the municipal law.

68. Going a'step further, Mr. Banerji also :referred to

'.the United Nations privj.~eges~d ~j.ties ~t, 1947, and

:1
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force of law in India to certain provi.sipns set out in the

'effect tc the Vienna Convent;io~ on Diplomatic Relations,

1972,

succession in which
is inyolved as
heir or legatee

not on behalf of

,:':",

58

(Vienna convent.Lon) 1'.ct:,

Mr. Banerj"i Eipec;ifically referred to

The effect of Section 2 of the Act is to give the

(b) An action relating to
the diplomatic agent
executor, a dm.i.n.is t.ra.t.o r ,
as a private person and
the sending State;

1.

"l,RTICLE 31

(a) A real action relating to private
inunovable 'property sLt.ue.t.ed in ,_ tzhe
'territory of the receiv"ingState, Unless,
he holds it on beh'al£ of .the sending st,a'te
for the purposes of the mi~sion; " -

2" .?>. diplornaticageIlt' is -not obliged to )give
evi~ence as a witness.

(c) An action relating to any professional or
c cmmerc Le I activicy exerci sed by the
diplomatic agent:; :Ln the ieceiving State
outside; his Oft:~:cial functions.

3. No measure of execution may be taken in respect

the Diplomatic Relaticr-s

which gave. certain d i.pLomats . m'issions and the-ir members

diplomatic Lrnmun.i t y even f r ora criminal jurisdiction. !>Jr.

J;3anerji submitted, that the, 1972 Act had been enacted to giv:e

1961.

Schedule to the Act.

Article 31 of the 'Convelltion, wh i ch i,5 ext.r-acte d hereinbelow

i;
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'.'.

States and their Property', 2004, had not come int,o force ."

Goverrunent of India, no foreign arms or foreign private

70. Also referring to the decision in,pinocheJ:,'.,s. o aa e .

be

..:'c:

the
not
the

per aormeL,

diplomatic

c.annoc

frpm
does

of

ITI'.rt\unities of

Law,.

force's

allowedare

armed

59

Ju;ris'dictional

International

vessels,

foreignor

Customary

merchant

:Hr. Banf3rjisought toempha"ise the fact that

Nor is it the policy of the Governmen,;:; of India

the

The immuni ty of a diplo}uat,i9 ""gent
jurisdiction of the rece:i,v:i,ng State
exempt him from the jurisdiction
sending State."

of a diplomatic agent except in the cas e s
coming under subpc;ragraplls (a), (0) ,and (c) of
paragraph 1 of this article, and provided
that the meas uz-es concerned can be ,taken
without infringing the inviolability of his
'person oJ;" of his :z::esidence.

guards

4,.

armed

aCCOIT:\panying

clearance.

the .Unite d Convention c.r

to enter into any Status of F0J::Ces Agreement (SOFA) by

prosecution.

which foreign armed'forces are given immunity from criminal

69. Hr. Banerj i urged that as per the Policy of' the

Accordingly, the Peti tioneis I cease that the said cpn"en:tion

reflects

accepted.

No.3 ((2000) 1 1'.C 147], Hr. Banerji s ucmi.t t e d that the said

case concerned the Lrnmuni t:y 0'" '" former Head of State from

J
'.

Ij

the ~rimina~ jurisdictior: another State, not the

immunity of the. State itself in proceedings designed to
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dismissed:

Hr.'Banerji. aubmd t.t ed that since the claim 'of

Banerji urged that Writ Petition (civll) No.4542 of 2012,

The l",arned ASG

60

"

Mr. Banerji submitted th,ac A the

establish its liability to damages.

face of Section,2 I.P.C.

functional Lmmund t.y from cri.minal jurisdiction was not

imperii but 'acta res gest:4onis andlhenc'e the scope of the

maintainable, .the' Special Leave Petition was liable to be

ac t.aon of the "Petit.ioner ,Nos.} and 3 was not aat:e jure·

acting under orders of the Italian Navy, there is no basis

for any claim of' immunity r-r om criminal jurisdiction in the

for the unlawful acts of its citizens, it wa s clear t.hat;
Jr'

ev:e n .Lf it is a s s umed that the Petitioner Nos. 2 and 3 were

submitted that even thouSh the Republic of Italy may o La.Lm

sovereign immunity when sued in an Indian Court for dall"::;'ges

71. On the filing of the Writ Petition he£ore this

Court, being writ Petition (civil) No.;:L35 of 201.2, .Mr.

. var'Lcus Italian laws wo u Ld have to be established 'by way of

,I

for the self-same reliefs had been filed by the sa~e

Pet! tioners before the Ke r a.la High Court and the same being

dismissed, wa,s, now pending consideration in the Special

Leave Petition. Mr. Banerji submitted that the Writ

Petition was wholly misconceived ~ince the Petitioners were

not enti tIed to pursue two paral;l,j2;J. proGeedings for the
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under arrest by the KeralaPolice on l?lt;h February, 20:p,

Senior Advocate, submitted that 9:p, account of the death of

"' ~

theandKeralaofState

6'\

the

It WdS submitted that the wr i t. Petit'ion

under Article 32 was t ther\foretliable to be rejected.

-s e Lf v s arne reliefs.

in connection w.i.t h the said i,ncj,dent arrd are now in

Activities Act (SUA Act). ori the return of the' Italian

Va Len t.Lne alias Jelastin,€! and Ajeesh Pip_,-, two of the crew

vessel to Kochi, the Pe:ti tio~e:r: Nqs .7" ~d 3 ,were pJ.:aced

Investigating Officer of the case, Mr. V. Giri, learned

mernbe r e on boa'rd the Indian fi~hing v e s s e L, se , .A.ntony,

Crime No.2 of 2012 t was regis~ered hy the ~eendakara

Coastal Police station' £9;: o.f',:f~n'ces a.LLeqed to have been

34 I. P. C . and : Section :3 of, tJl,e' Sl.lppress:l.on of UnJ.i~wful

committed under Sections 302, 307 and 427 read with SectioIl

jUdicia'lc:ustody.

(Alnendrnent) Act, of 1976, which provides for' thevesting in

73. Mr_ Giri submitted that tne Maritime Zones Act,

1976, was enacted by Parliament after the amendment of

Arti'cle 297 of the Constitution by the 40th Const,ituti'on

the Union of ,all things. of 'value within t:e:r:rito,rial waters

..... ~~.... '" ''M'" '"

EXclusive:ol the
J:,

Shelf, and resources

Mr. Giri urged that the concept of

Continentalthe6r

I'
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.;.

provisions of Conventions to which India is a s:j.gnaj;ory.

~ :.

, ~._,

1981,

Mr. Giri

effect; to
."

conferriltg on

givetoIndian RepUblic

the Notification dated 27th AugV.st,
•~ >

and

to give effect to the provisio~s of the v~~na

1976,

14 'of List I of the S'eventh Schedule,

been made part of the Hu~icipal Law of India.

India is a party, the provisions of lJNCLOS have not: as yet

provisions of a Treaty, AgreemEmt or Convention. t.o wh.i.c h

Parliament the power to enact laws to give effect to the

convention. Mr. Giri ,submitted that despite the legislative

t ezr ; tcrial waters or Continent.al Shelf and Excluaive

relation to the, muni.c Lp a I laws of ,India,

competence of Parl'iament under' Article 253, read with Entry

Economic Zone originated in Arhicle 197 an~ the 1976 Act in

UNCLOS 1982 anci' the date on which India ratified the said

74. Mr. Giri Submitt!<o: that the Mariti±me :zones 1l,ct,

extending the provisions of Section 18B-A Cr.P.C. to the

,Exclusive Economic Zone, were prior in point o,f time to

such as the Diplomatic Relation!? (Vienna convention) Act,

1972,

Convention on Diplomatic ~e'latio,ns, 'as also the Carriage by

Air Act, 1972, t o- give ef'fect to the provisions 9£ t.he

Warsa~., Convention:. In the: instant case, howevez , the Indian'

ur,ged tha t several; Inte;rna,tional Conventions .hav'e been

',r~tified by 'the

Parliament has not enacted any 'law to give effect to the
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_;>.greement entered into be,tween India atidPakiiitan all, lOth

,
this

Internati~nalthat

Th~ said Reference

the decision ofto

rndiacPakistan Agree~ent

suitable legislation by

"

igno'red'i-fhi,le enforcing 'the

63

tre

upo~

attempts were ,~equired to be made to

However, in the case of conflict betw~en

in India,

reference was rna,de

could not }:>e

Giri,

and Conventions could.' be made applicable to the

laws

regard,

provisions of v£;CLOS 1982.

75.

any, given case~

municipal Law ,

'municipal law 'dealirig with the same s ub j ec t; matter and in

this

0;:;' the., implementation o f

the two, it is the muridcd.p a L law t"'hieh would prevail. In

Court in what is commonly referred to as the "Be.J;"ubari

case" [AIR'1960 se 845] i whi,ch was, in fact, a Presidential

Reference under Article 143(1) of the ~onstitution of India

harmonise the pr0visions of the international law with the

relating to Berubari Union and Exchfu'"1.ge of Encl.ave:s. In the

said Reference I the d s aue invol"ed -was witll:' :t;ega;:r,<1 t.o an

Se;p\:ember, 1,958, to remove certain bo:z:,der disputes W'hi-cb.

included the division of Berub'ari Union No.12 arid another..

In the said Reference, this Cou r-t; was, inter alia, called

upon to consider t he question as to how a forei,gn Treaty

and Agreement could be given effect to.

was answered by this Court b¥ 'indicating that foreign

Agreements

municipal

,I
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parliament in this regard.

the

and the

the very

also

of

was

from

cessi.on

It

o r i qi.na t e d

involvedit

dominions ..

to

two

claim "ha,d

a

the

clairnthat Ipdia. had all along exercised

up

of

Other judgments were also ref'erred, to, tic which we

Petitioners'

giving

creation

Petitioners'

that

Court in l1aganbhai Isl1W:,:!?i\~f.,.~~;~,,;;~,'Vs '8P\?;e~:;;~.f.;;.:rnd:~_a._,

[(1970) 3 SCC 400], where the subject matter was .the claim

76. Reference' was a I so made to the decision of this

64

effective a~inistrative co~trol over the territory and

Petitioners claimed was a part o f India., :r,t was noted that

Territory which could only be e ff.e c t.e.d by a 'constitutional

I

amendment and net by an e,cec:u.t;!.:y€. order.

77 ~

may refer if the need arises. Mr. Giri submitted that if a,

Treaty or an Agreement or even a Convention does not

infringe the rights of t:he c ; tiz"ms or does not in the wake

of 'its implementation modify any law, then it is open to

the Executive .to 'come to such Treaty 'or Agreement

Executive was, quite competent to issue orders,: but if in

consequence o f : 'the, exercise o~,the,,:.executive power, rights'

of the citizens, or others are restricted or ip-fringed or

laws are mOdified, the exercise of: pover must be supported

."".

;...,

',,'
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Ir

Mr. Giri submitted that adoption or i.rnp·l",mentation of the

provisions of (JNCLOS would n.o t; only affect the rights of

'..~ ..:",

the

the

Penal

or

event

Indian
'"

the

such a situation

p:z;-.ocedure

, '

that· 'i.n

neither tp.e

r"e~<i wi th the noti.fications

Criminal

If, therefore, the provisions of

of

Cons'equently,

it would amo~t to modification of a

e.Ls o . submitted

Codethe

It

1976, which contemplates the extension of domestic

nor

Parliament,

,78.

of

incident had take~ plac~.

jurisdiction on the I'ndian judiciary.

the Convention were to be accepted as having conferred

the Territoria~ Waters, Contiguous Zone. Continental Shelf

Article 297 of the Constitution, is a law which applies to

Giri contended that the 1976 Act, which was enacted under

municipal law covered by the t<1aritime ,Zones Act,l976. l1r.

wouLd be corrt r a r y to the provisions of the Ma.ritime ZOl1.eS

and the Exclusive. Economi~' Zone over the seas in which the

provisions of UNCLOS. were implemented without the sanction

by legislation"

65

penal laws to the Exclusive "Bconomic Zone in such a manner

that once extended, it 'would, for all applicable purposes,

.i n c Ludev-such. zone ):0 be a part of the territory of I:t:\4ia.

the citizens of this coun,tJ;Y, butalaogive rise to a leg'al

r e q Lme , which would be, inConsistent with the working of . the

Maritime Zones Act,

issued thereunder.

Code
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given circumstances.

'" ," ~

66

as if they were part

making, them ,applicabl.e

Mr. Giri alGo reiterated thatjn case of

issued,

otherwise cont.empLatred under the Te:r:ritorial.

Regarding the-juri.sdiction of the State of'Kerala to

notifications

Exclusive Econo~ic Zone,

the Union of India, . and contended that even it there are

sirdlarities between ,som~ pf the <l.<:tUf3~S, of t4~ 1976 Act
I

Waters Act, 1976.

conflict, between' a Treaty or a convention and a muni<::ipal

·v .-

law J the latter shall a Lway's prevail, except; in c~rta.i'n

79. On the' question of conflict between the provisions

and of the UNCLOS, Article 97 of UNCLOS restricts the

territory of India, cou.l.d be kept inoperative bY,\;"NC,Lq?~

the Submissions made by Mr. Gaurav Bar..erjL on behalf of

of the Marit£me Zones Act and UNCLOS, Hr. Giri reiterated

operation,

80. '

prosecute the accused, Hr: Giri submitted that the St,at.e of:

Kerala and its o f f Lc ezs were" exercising jurisdiction as

provided in the Indian Penal Code and, the Code of Criminal

Procedure . Mr. Gi:d submitted that the jurisdictior: of the

i!

Neen~akara Police -Station, situated in the District,,?f

Kollam in the,. State of Kerala, and the concerped courts,

is reserved unde r Sections 179 and. 1.83 Cr.P.C. It was
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of this case and, since the incident had taken place within

67

.j

in

No.

the

l,··.·

;\:':1

littleofis

Registration

registered under

under

was

Nadu

fishin.9" boat,.

Zone/Exclusive Econ~nic Zone of

vessel

a

Tamil

According to ?:-lr,. Giri I the question as to

fishing boat was. registered at Colachel

fishing

of

is

contiguous

the

the

and

the

it must, be deemed to be a part of the Indian

fishing boat, St. AntonYi which was berthedat Neendakara,

and that the s a i.d facts brought the e nt..i r e matter .within

version pleaded by the prosecution is correct and that the

Neendakara Police Station and had come back and berthed at

Antony" is not iregistered under 1;:he MercJ:iar..t Shipping Act,

81. 11r. Giri· Las t Ly contended t.ha t; the fact that. "St .

the jurisdiction of the Neendakara P9lice Station and, in

courts would have to be a,3ce:n:ained cri the premise that the

had c cmrnen c e d its voyage f r-orn within the jurisdiction of

urged that at this ·stage the jurisdiction of the Indian

the same place after the ·incident of 15t.h Fcb,;uary, 2012,

consequence, the.. Kerala State Police.

consequence, since a fish~ng boat is sep~rately registered

19.. 58,

under Section 4 3.5C, 'part XV-A o:f· the a'foresaid Act. In

t.h i s case,

the ,State

TN/1S/HFB/2008.

whether

Herchant Shipping Act or not was irrelevant for the purpose

20.5 nautical miles from the Indian coastline. falli.ng

With-in

India,

I.
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tal). for

68

Mr. ~iZ'i suJ:>Jrdt.ted that the case made

to. de¥-

to be d±s~s~ w:j,.,th ap!?+,opri;ate coat.,
.", .'

Leazned counsel su.bnU.tted" ~ha!;: both the petitions

liable

We propose

27th August, 1881.

were

Court.

82.

the, incident of 'shooting' of .cbe two Indian fis,!l~rmen on

tor in the wri t :peti tio!l $i1;;;dtly t,4~ Petitioners ,in this

interference with the jUd~ent o~ ~~e Laarned Single JUdge

terri t.o ry for the purpose of appliqation of the Indian

Penal Code and the Cr.P.e; by, virtue of Section 1{7} of the

Maritime Zones ~ct r~ad'with Noe~ication S.O.6~(E) dated

out in the speciai Leave Pet;lt:io:IJ. did not merit any.

of, the Ke~'ala High CO\lrt, nor was ~y J;:ti:t:erference called

determination in ~his c~S~. ~nil~ the. f~rst issue con~e~~

the Ju~dsdiction of,:the Kerala state I'oli(;El to investigate

board their fishing _ves'gel f the second issue, which is

wider in its import r in view of the Public In,te:r:nat;i.oJ:ta1

Law,. involves the questiQri as tp Wh~tharthe Co~s of the

Republic of Italy or the, Indian Cot:P:u h.we jurisdiction to

try the accused.

83.

Kerala State' l?ol:i,ce to' invest;Egat;.e the' matter before

dealing with the second and larger issue, the decision

Whereof depends on various factors. ~e such factor is the
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Kerala to the effect that with the extension of Section

~' "'.:-:.

thewith

The .i nci.dent ,

policeKerala,the'

not within the terri'tor'ial waters of

vestirigthereby

therefore, occurred

of Ke r a La , a unit within the Indian urn on,

j,urisdiction to. ,investigate into the incident undez, the",

provisions thereof r is not' tenable,; 'The, State of ,:KeraJ.a :had

Criminal Procedure r stood 'extended to t~e Contiguous Zone

Zone, the provisions of 'the said Code, as also the Code of

188A of the Indian Penal Code to the Exclusive Economic

69

location of the incident,

of Kerala ordi'narily has no jurisdicti.on. The submi.ssion

made on behalf' of the union of India and the state of

Contiguous z oria , over which the Btate Police of the 'State

the coastline of the State of Kerala, but within the

84. Adlnittedly, the inciderlt tqck pla~e at a distance, of

about 20.5 nautical miles f·r·om t::he cqascline of the State

no jUrisdiction oV'er 'the Contiguous Zone and even if, the

provisions of the Indian Penal Code and the, Code of

Zone, it did not vest the State of Kerala with the powers

i
Criffiinal Procedure Code were extended to the Contiguous

,also,

I

~., -,

1

to investigate and, thereafter, to try the offence. What,

in' e f f e c t , is the result of such extension is that tp.e·

1"1

unibn of India e~tended the application of the Indian Penal

Code and the Co d e of Criminal Procedure 'to the Contiguous

:,
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w'

the s c, 1'-...nt;ony, had proceeded on itsfishing vessel,

the Kerala Police under Section ~S4 of the, Cr".p,;C~ The

filing of the F.:r. R. occurred ci'r.).t.ei.'de t~EI' juris&tion, of

State of Kerala was entitl'ed to inqilire into the i.ncHient,

had returned thereto after ti-he:£ncident, of firing, the

fish~ng expedition from Neendak:.a.ra in Kollam pil'.l'trict and

85. The submissions advanced on behalf or the U:o.ion of

India as well 'as the 'State o f Kerala ,that since the. Indian

ef, investigate and p~psecute persons who commit any

Kerala.

However f such .a power is not: vested with the State of

infraction of the domestic laws within the Contiguous Zone.

Zone, which entitled the Union of India to tak~ cogniz~~ce .

70

is equally untenab-le, si-p-ce tlle cause ofactiQn for t.he

to investigate into the complaint. It is the Union of I1:7dia

F. I. R. could have been J;'odged ae NeendaJ!:.a,.,,~ Pqlit~.e stat:;'on,·

but that did not vest theK~riila Pbl,i.ce 'With. ju::ri~d.iction

which was entitled in law to take up the investigation and

to take further steps in the matter.

86. Furthermore, in this case, one has ·to take into

account another angle 'which is an adjunct 'of Publ~c

Tnternational LaW, since th,e two accused in the.. case are

marines belonging to the Royal It~lian Navy, who had been

,
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in a

C]y"
i

outside

eo as to meri t

to the Exclusive

For . the sake of

we r ewho

which could result
'~

This'i:akes ~the dispute to a

71

accused

provisions

t.he

,The Republic of I'caly has, in fact, from

try

on

as urged by Mr. Sa~ve?

(Confitarma)

become involved.

in Ita'ly under' penal

an Italian Decree of ?arliament, pursuant tc wbich an

different level whe~e the Gcver~~ents of the two countries

deputed on H. V. Enr i.ca Lex i e , purportedly ire puzsuanc e of

Agreement was entered into betw~en the Republic of Italy on

the' one hand and the It~lian Shipowners' Confederation

marines an~ has ~lre~dy corr~enced' proceed~n~s a~ainst them

the very beginning, asserted i'ts right: to try th,e two

jurisdiction of the State unit. As mentioned hereinbefore,

s e nt.eric e, of 2:l, years of LmpzLsonmerrc if the said accused

are convicted. In such a scenario, the state of Kera¥a, as

aut.hority

one of the units of a federal urid t., would not have any

the extension of Sectiorr 188A I.P.C.

Mari time Zone, o f .wh i eh the Contiguous Zor.e is also a part
A

,

did not also .e xt.erid the authority of the Kerala Sta.te

its area of operations.

Police beyond the territorial waters, which is the limit of

87. Hhat then makes this case different from any other

case that 'may' involve similar f a.c ts ,

exclusion from the operar:ion of ,section 2 of the Indian
~ .."'"

Penal Code,

'I

••
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hereinbelow

<. ~.

The said Convention whichwell as other oc~ari acti'lnitiea.

of the' UNCLOS. 1962, wnick seW otit;:. the l~a). fJ::alnework

reference; Section' 2 of Indian Pel;laJ. Code, is extr.ao'j:'ed

88 .'l'he answez to, the said question is, the inte:r;vention

"2. Punishment of. o(~~nces committed Within
India Every I?eFaonl?~'i" be liable to
punislL-rne:q.t 'under t~;l'G Code and: iIlot otlherwi:ae
for every act ,or~~si:~h. c<;tp:tra:x.y t.o the
provisio~s thE?reo~;' 'Q!; ~Ghhe 'shall be
guilty with~n,India.R

was signed by India in 1·982 and. ratified on 2,9th June,

72

1995, eric aps u La.t.e s the :Law of, the sea and is supplement~

Py s eveza L subsequent r e soLut.Lons adopced by the sec'UX'ity

Council of the United Nations.

89. Before UNCLOS came :.i,nt:.o E!XiateX!C,e" the :Law ralatLng

to ,the seas which wa.sig o-pe':t'a.f;;;i~;n in Xn.dia~ ,. was the

Zone and Other H:ari time 'Zon,es ~ct;, ,:1.$75, which speJ.t out

the ,jurisdiction of the Ce~tr~l Government over ~he

Territorial Waters, the Co~~ig~oU$ Zones and the EXclusive

L;

Economic Zone.

90. In "addition :to the above wasthe,presenae of Art;:.:i.cle

11 of the Geneva Convention or the Law of the Seas, 2958,
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piracy,,<ofmenace

expression "incident of,

the

itii application to the firing

recognizingwhile

navigation" us~d therein r

resorted to by t4e Petitioner Nos.2 and j from on boaid,the'

and the interpretaticn6:::'

whe r-e i.n

particular.

particularly off the coast of s orna l-La , the United Nations

renewed'its call upon States and regional organizations

that had the capac i cy t'?' do 'so, to take part in thJ'S;fight

against piracy"and armed robb~ry off the Sea of Somalia: in

92. The' provisions of the Maritime Zones Act,l'9,!76:~' talc?,

note of the Territorial Waters, the Cont:;igtJous Zoije;"t:heL

Council of the United Nations on 30th Nove:riber; 2009,

91. ~that is also 'of some relevance in the facts ox. this

case is Resolution 1897 of 2009, adopted by the Security

Continental Shelf and the Exclusive Economic Zone.

M.V. EnricaLexie;

I .;

7 of the said .enact.menc deals with the Exc,lusive Economic

Zone of India 'and stipulates the s'ame to be an area beyond

Zon,e is,. therefore, ,within the Exclusive,Economic Zone of

and adjacent to the Terri corial I'iaters extending upto 200

rrau t.Lc a L miles f,r<:~I!'. the near~et point: of the baseline" of

the, Kerala coast. .It i6 quite clear that the Contiguous

India arid vthe laws gover,ning. 'the Exclusive Economic Zone·
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of a nation to extend to 2~ nautical miles from the

the

This

of

thereof

5

Article 33 of

breadth

Sec.tion

and. theZone

definep. underas

Simil;arly, Art:lcles 56 and 57 describe

The, provisions of the UNCLOS is in harmony

Economic

Zone 1

'This is, in complete harmony w'ith t he pr':Jvisi0rl;s

'The area of difference betwee.p. the provisions of

Exclusive

contiguous

aforksaid Act.

Maritime .Zones Act, J.976, in; tl;lis regar<i.

measured.

of the 1976 Act.

the Convention recognises; and d.e~cribes the Cont£guous Zone

the rights,' jurisdiction and duties of the coastal State in

baseline from which the breadth .o f the territorial sea is

would also govern the incident which occurred within the

the

the breadth 0:: the ter-ri:t:orial sea is measured.

provision .:LS also in consorianc e ,..ith the provisions of the

extending to 20 nautical :rrtiles f.:r:.omthe baseline from which

the,Maritirne Zones Act, 1976, and. the Convention occurs .in

1976 Act.

.with and no~ in conflict with the provisions of the

.~,

A:r;ticle 97 of the Convention which relates .t.o the periaL

jurisdiction in matters of 'collision or . any other incident

of navigation (emphasis a<idedl .

93. The present case does not involve any collision

between the Italian 'Vessel and the Indian Fishing Vessel.

However, it has to be seen "lllether the firing incident

could be said to be covered by the exp.re s s i.on H incident of

IT-51



navigation" .:

75

Furthermore, in, the faces of the case" as,','

ass erted on" behal f of the Petition'ers, the incident also

:1

.:.

comes wi thin Article 100 of the Convent~ion wh.i qh provides

that all States shall cooperate to the fullest possible

extent in the r-ep.re s s Lon of ,pi:rapy <;mthe high seas or in

any other, place outside the .jurisdiction of any State. If

Article 97 of the, Convention applies to the facts of this

case, then in such case; no penal or disciplinary'

proceeding can be instituted against the Master or any

other person, in service of 'th~ ship, except before the

judicial ,or' administrative authorities eit11e;::- of the ,Flag

State or of the State of which such' person is a national.

Art.icle 97 (3) s t.LpuLa t e s a n clear terms that no arrest or

detention, of the ship, even asa measure of investigation,

shall be ordered by any atrt.hozL ties other than tl:lose of the

,was flying the Itiil,ian flag. It ,may l;>e rec:al1ed

an Iiidian £1.ag <it:, the
f

In my, vieW', the .above

Antony 'was not f~ying

In'this case, the Italian Vesse:I" M.V., EnricaFlag State.

Lexie,

that 'the St.

tiros when the in~ident took place.

i
1

I
I
\'

I

I
'"
I.

:\i

fact, is not very ~elevant at this st=age, and may be of some

consequence if the -pz-ov.i-s.i.ona of Article :LOO c'f UNCLOS,

1982, are invoked.'

94. The next question ~hich arises is whether the

incident of firing could be >\laid to be an incident of
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, navigation. The c.?'ntext in which the cxpr,ession has' been

used in Article 9'7 ef tbe Convention se~ms to indicate that

.~ the same refers to an accident occurring' in the course of.

case.

circu:nstances the incident occurred may be set up as a

for the same purpose. \"lhether the accused acted on the

V;',

whatIncircumstances .. ,

An Lnc i dent; '·of navigation as intended

whateverin

of which collision between two vessels is the
.~ i'o.

act'

navigation,

principal incident.

criminal

defence ·in a cr,iminalaction th?-t may be taken, which legal

pirate vessel'which caused the·accu.sed to fire, is a matter

misur,tderstanding that the Indian f·ishing vessel. was, M

position is accepted by both the countries which have

Even the provisions of Ar t i cLe 100 of. UNCLOS may be" used

in the aforesaid Ar t LcLe , cannot, in my view, involve a

initiated criminal proceedings against the two marines.

of evidence which c a n o;q],y be establil},he{1 d1,l:r:i'ng a trial.

I'f the defence adyanced op,beha1i: of the Petit,icin:er' Nos. 2

ami 3 is accepted,'. then o n.Ly' will the prqvi.siqns .of Article

100 of the Convention become appLi c ab.Le to the facts of the

95. The decision in the. LotusC<tse {supra} relied upon
.,~~~.--...

Article 97 of the ,(:onvention are <Lt-tr.acted in the facts of

accordingly be depe~dent on whether the provisions of

wou.LdGeneralAdditionallearnedthe

IT-51



expression "incident of navigation" in Arti c Le 97 cannot be

·1 "

tbis case. As already

77

indicated nezeinbe foz e I ~ the

extended 'to a criminal act, involving the killing ef two

Indian on board ,an Indian fishing vessel,

although, the same was not 'flying the Indian flag, If at

all, Article ,100 of the Convention may stand attracted if

and when the' defence version of apprehension of a pirate

attack is accepted by the Trial Court. In the Lotus case,

the question relat~ng to the extent of the criminal

j ur i s ddc t i on, of a state was brought to t,he Permanent court

a collision between the French Ste~'llship 'Lotus' <U}d t-~e

of International Justice, in 192T. The' s~:id case related to

Turkish Steamship \Boz-Ko.urt·;/ I which resulted in ,the

sinking of the latter ship 'and the .d.e a t.h. of e:ight Tur1U.sh

subjects. Once the 'Lotus ar,rived at Constantinople, the

Turkish Government corrlnenced crimina.l proceedings both

against: the Turkish vesseI, and the French

Officer of waren on, board the LotuS. On both
>- ""

being'

sentenced to impr i 5 or..raent ; the French Government quest-ioned,'

the judgment on the ground that Turkey had no jurisdiction

over an act c ornrnd t.ti e d on, the, open seas 'by a foreigner on

board a foreign vessel, whose flag gave it exclusive

jurisdiction in the matter. On being referred to the

Permanent Court of International Justice, it was decided

that Turkey had not acted in a manner which was contrarY to

International Law since the act cormrtitted on board the
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judgment "undertheintoreferredbeenhaswhich

has been referred" to in paragraph 287, Wherein it has been

consideration, 'the nationali.cy of ships in the high seas

Lotus had effect on the Boz-Xourt flying the TUrkish flag.

In the ninth edition .of Oppenheim's International Law,

observed by the learned autnor that the legal order on the

I
high seas is based primarily on the rUle of International

Law which z e qua r.e s every vessel sail"ing the high seas to

possess the nationality of, and to fly the flag of, one

State, whereby 'a vessel and persons on board the vessel are,
subjected tc the law of! the State of tl}e flag and in

general SUbject to its exclusive ju.risdiction. In pa:r;;;<graph

thetoexception

dependent upon 1 the

an

is

is

jurisdiction to mean thatflag

which

scope of

pursuit" ,"hot

291 of the aforesaid discourse, ~he learned author has

jurisdiction in the high seas

defined the

can' extend its territorial jurisdiction to the high seas-~

Mari time" Flag under which vessels sail, because, no State

Of course, the aforesaid principle "is sUbject to the right

exclusiveness of the flag ju.risdiction over ships on the

of

high seas in cert~in special cases.

96. This takes us to anot her- dirr.ensiop. involving _ the

concept of sovereigntybf- a nation in the realm of public

International Law. The exe::cise of sovereignty amounts to

I;
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the exercise of al~ rights that a sovereign exercises over

its subjects and territories, of which the exercise of

penal ju:dsdiction under the criminal law is an impo'rtant

part. In an area in which a country exercises sovereignty I

i Cs 'laws will pre:.rail over' ot.her, laws' in case of a COnflict

between the two.' On t,he other hand, a State may have

sovereign rights over an area, which stops short of

cqmplete sovereignty as in t.he instant case where in view

0.£ the provisions both of the Maritime Zones Act, 1976, and

lJNCLOS 1982 I the Exclusive" Economic Zqne is extended to 200

.1
nautical miles from the baseline fo'r measurement of

Territorial W~terB. Although, the provis:Lor:!s of q£ction

188A I,P.C. " have been extended to the Exclu'sive Economic

Zone, the s ame are extended to areas deolared as

"designated areas" under the Act which are COIlfinl'ld"t;:,o

installations 'and artif;icial i,e:lands, created for tn~

puxpos e of exPloring andexpl9{t~Ilg the,,'natur:;l resources,

in and under the sea to> the extent of,' 200'nauticaJ. mi1es,

which also includes the area ,comprising ,the Continenta);

Shelf of a country. However, the Exclusive Economic Zone

continues to be part of the H~gh Seas over which

sovereignty cannot be exeroised by any nation.

97. In my view, since India is a signatory, she is

obligated to respect the provisions of UNCLOS 1982, and to
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apply the same if there is no c on f Li.c.t; with the dOl;'estic,

In this context, both the count~ies may~ave to

subjectthemselyes to the p;J:"ovisi,S'n's of Articl,e94 of the

Corrvent.d ori which deals with ;;the dutzi-e a of the Flag State

and, in particular, sub-Article (7) which provides that'

each state shall cause an inq\iirjtc be held into every

marine casual ty or incident of 'navigation on the high seas

involving a" ship flying its flag and causing 10135 of life

or serious injury to nat;cionals o't ano t.hez; ,State. It is also

stipulat'ed that the Fl,ag State arid t.h~ other State shall

cooperate in the c on.duc t; of any inquiry ,held by that. other

State into any or

navigation.

order is most closely a ff e c c e d , However, it has also been

have, to some extent, been watered dow-n by Article 97 of

crimes should be dealt with by the States whose social

the'

Starke's'

Salve,

in

by . Mr.

observed

to

as

referred

.Moreover,,1.982.

The p rLnc Lp Le s enunciated, in the ,Ldt;,1S,case (rs.upr a)98.

Internationai .. Law;

territorial criminal jurisdiction is founded on various

principles which provide that, as a matter of convenience.

',UNCLOS

observed that some ~ubl~c ships and armed 'forces of fCJ;:.eign

States may 'enjoy a degree of .i.mmun i t.y from the territorial

jurisdiction of a nation.
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9 9. This brings me to the question' of appl'icability of

the provisions of the Indianl?enal Code 1:;0 the case in

liand, in view aii . Sections 2 ,and 4 thereof. ~Of course, the ,,'

applicabili~¥'Qf Sectio~ 4 is ~o longer in question in this

case on account of the concession made on behalf of the

State of Kera,la in the writ proceed:l.ngs before the Jterala

High Court. However, Sec~~on 2 of the IndianP~al cede as

• extracted hereinbefore p+'O~idee-oth~rWise. ~Ubtedl.YI the
-;

incident took" piace within the! ContiguowZonc' over w1:dch.,

, I
bo,th under the provisio~of. theMar:{~;illi.e Z0:rtes Act,. J.976,

and UNCLOS 198,2, Ind:i.#!. :is' ent::t,tied ,to ~erGi5e rights of

sovereignty. However, qS decided by this Court in the ~~

:Loyd Chiles .Offshore tt:;d. .case (supra),' referred to by Mr.

Salve, Sub-section (4) of Sect;:;l,on 7 only ~rovides f,or the

. the riatural resources~ both Uli'ing aFd ~on.-living, as W'el:~:'

as for producing energy from tides, ~u.+.tde cmd cu;rrents,.

which cannot· be, equated with ~ghts of sovereignty over the .

-. said areas,

provides for the Union of !~dia ~o '~~+cise other ancillary

rights which only clothes the ~on df~lndift with sovereign

rights and. not righta of SOY'er:~ig,Ilty in the ExclusiPle

Economic Zone. The s,il.id position ,is .re~orced under

Sections 6 and 70f the ~!aritime Zones' Act, .1976, which

-,.,'.
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also provides t.hat; India's sovereignty e:lCteuds over its

82

Territorial Waters while, the position

_! accept Idr. Banerji's s"q.bmS'sionl;l to t;l1e cqnl::,r,iq:¥ to the

effect that Article 59 of the CQA~e~~i.oli pe~~ States to ~

assert rights or jurisdiction beYond those specifically

Waters is measured, it can exercise only sovereign rights

Domestic Law and' the ?ubl;i.c International Law to exercise

wi thin the Exclusive Ec,onomic Zone for certain purposes.

transp~res from the aforesaidWhat, therefore,

provided in the Convention.

100.

rig'hts of sovereignty; <lpto ·24 naut,ical miles trom the

'Paseline on the basis of which the width of Territo:.d.a.l,.

discussion· i.s that' whiJ,e India is entitled both under its

The incident of firing from the Italian vessel on the

I

Indian shippins, ·.,vessel ~-:ithin· th.e

contiguous Zone, the Union of ;~ndia as entitled to

prosecute ,the two Italian marines under the cri.'l'.inal

justice system prevalent in the country. However, the same

I

is subject to t;he provisions of Article ;l:QO of ONc"....oS :1.982.

:r agree wi.t:t). .Mr. Salve. that the ""Declaration on Princip1.ea

of International Law Concer:q.in~ Family Relations and

Cooperation between States in'accordance with the Charter'

of the United Nations" has to be conducted only at the

!

l'"
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,level of the ,Federal Or Cent:pcal Gov<:rmnent and cannot be

Provincial/State Government.

101. While, therefore,holdUagt:hat the st;.ate of lterala •
. . ~

has no jurisdiction to investigate into the inci~t. i am

als6 q£ the view that till ~uch time as it is ,proved that

the facts of t,his case, it is, the U'.o.ion of rndia which 'ttas

jurisdiction ,to proceed with the tnvesti~ation and ~al of

the:?etitione:-'N6,EI.:.:I anq,' 3 ~n: ~ ~;i;t ~e:t:.it~~,. The l;ltl'J.!on

0:(: :tndia is, tlierf;lfore; di~ec~(:l~' in c~ta,tl:tAA wi:~ the '. "

Chief Justice 9£ India, to s1'lt ~ a $p~ci.al CQiurt t;,p r t::ry

this case, and to, dispose of t:.l:le, a~ ,~ acc9~s:e nth-; th;e

provi:;;iona of the 14:a:t±tiIu.e ~~Aett. 197~.' t:ber" ~ex.t"

Penal Code, the Code oii, C:rW:r.,tal )?:r,;oc~~ and ~

importantly" the provisipiis of'!'ili~ 1~a2. wlt.e~.e t.~ fs

no conflict between the'domefft:lc law and ~c.r..0S 1982. 'l'he ,

F:ollam, shall stand transferred to the speoial C9urt to be'

, constituted in terms of this judg!llEl):1.t a:o.d it: is' expe~tedl.
that the same shall be disposed of expedifioua~y. This wiLl

not prevent the ,pe~iti~ners here~n in the two matters from

invoking the provisions ~f Article 100 of UNCLO$ ~982. open

:,"

adducing evidenCe :l.n ;.n.,pport thereof.
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question of ,jurisdiction of the Union' of Incfili to

investigate into the incident ~d for the Courts ~ India

t.o try the accused may be reconaidered. If it is found

that both the Republic of Italy and the Republic of India
< ..,

have conqurrent jurisCJiction ove~ the matter r then these

directions will continue to hold good,

l02'~ It is made clear that, the ob"e:l;'Vations~ ,in this

judl:jment relate. only totheqU.~at!o:n of; jurfsdi~ion prior'

to .the adducing of evid~Qe and once the evidence has been

rec6~ded~ it wili b~opep to the Petitioners to re-agitate

the question of jUrisdiqtiou before t~eT:dal Court :Which-

the evidence,which. may be adduced by the parties and in

will be at liberty to reconsidex the matter in the light of

accordance with law. It La also ~ade cl~~r that nothing in
suchof

..
wayin . thecomejudgment shouldthis

rebonsideration, if such an application is made.

103. The Special Leave peti;tion ape; the Writ Petition,

along with all connected applications, azre disposed of -in

the aforesaid terms.

.._._ ;._.~ _•......- ,._ .,..,.....•......__CdI.. ;

{AL~' DBIa}

New ',Delhi

IT-51



;ss

;,:

j

-I
!-

r

IT-51



J.
843545

86

CIVIL ORIGINAL JURISDICTION

Republic of Italy thro' Ambassador & Org .
.Petitioners

r
·

··;1; ·'····· ·· ·'.·· ····..•.···.

if ;,

. \. ','

; 1 .,'
'1
i~ , ,',

l"

...•.

~.1/.•..
J

if!
;{$,.
j'1}•

.{ft
;~t
fe..~~t,
"

Union of In~ia &·ors.
.... ~espond.ent ii

s...1:>.····1:!·.~.i.I·.i_·.T· • .".• FA"··.·v·-::.' ....::'.~.._ ..'-_.,...~._••••".•..J1:i.!..·.O:~._~.·TiJ.:.;.' ·..·.·.(.·c·..· .:' . ,_'CC •• _ __ 'C:C ';:'J:,!-'_~' I .Ho'. :203:7.0/2'0.1.2 .

Ma~similano Latorre &;Ors.
Petitioners

Versus

Union cif India &: Ors.·
Reapondents

JUPGl\>!BN'T
.. .,:" ( ....1.. __ 3 *! ',', ,,~

Chelameswar, J.

I agree with the. cOnclus2QPS recorded in the

-.

Judgment" of the Hon'ble ·~hief .:rt1St:ice~

supplement the'following •

But, J: wish to

\
'::'

2., The aubs t.ance of the subm:iSf!':iqn ~de by SitriF..a;riah
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Salve , learned senior counaeL for the petitIoners is;

(l~ The incident in queil1:'ion occurred beyond the territory , .

of India to which location the sovereignty of the country

does not extend; and Parlicament c.annot; ext:end the

application of ~he laws made by ~t beyond the territory.of

India ." Consequentially, the two ,marines are not a..-nenable

to the jurisdiction of Inctlai

Alternatively it is' arguE;>d; (2) that the incident, which
....;: .:

resul ted an the death of' two Indians is an "incident of

navigation" within the meaning of Art:i,.cle 97 1 of the united

referred to as UNCLOS) and therefore, no penal proceedings

may be instituted against the two marines except before the

JUdicial authorities of the ',Flag state I or the State of

(ner e i.naft.e.rNations Convention on the Law of the Sea

~':-=~_.........,..,:..,,~~~

1 Article 97. Penal jurisdiction ,in matters of cottiston orany other 'incident of navigation

1. In the event of a cctlisiono- anyother incident of na'<lgation t:9!lcerning'a ship
en the high seas, involving' the- penal or discip\inaryJ~sponsiqility of'the master or of any other
person in the service of the ship, no penal or cjiscipHna;;y proceedings may be instituted against
such person except before the judicial or administrative authorities either of the flag State or
of the State of which such person is a national,

2. In disciplinary matters, the State which has issued a rnaster'scernncate qr a
certificate of competence or licence shall alone be competent ,after due legal process, to
pronounce the withdrawal of such certificates; even if the holder is not a national of the State
"Ih{eh issued them. .

3. No arrest or detention of the ship, even as a measure of fnvestigatipn, shall be ordered
by any authorities other than those of the ftag State.

I
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which the marines are .nationals.

3. The a'uthority" of the Sovereign to make laws and

enforce them against its subject's is undoubted in

constitutional theory. Though written Constitutions

prescribe limitations, either express or implied on such

authority, under our Constitution, such limitacions are

with respect. to t.e r r i.to.ry [Article 245{l)) or subject

matter [Article 2461 or time span of the operation of the

Laws [Articl'e$ 2i9 &- 250J or the inviolable rights of the

subjects [fundCL"nental .rights] ete. For the, purpose of' the

....

J

present case, w:e .are concerned cmly with the l.;im.itat.:i:on

based on territory.

4. That' leads, me to the quest;oion aB to what is the

territory of the Sovereign +>I;lmocra~ic Re~)UJ:jU.c.»s .~ndla ?

5. The territory of:In4ia isdetir.~d ~der ~~~i~~e 2;

"1. Name and tei::ritory of the Uu;.on.-

(1) India, that is Bharat r • shaJ,l be
a Union of States.

(2) The states and the territo~ie5

thereof shall be as specif:ied i,:ri the
First, Schedule,. .

(3) The ,territory of India sha12
comprise--

(aJ 'The territories of the States;
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(b) Th~

sped fied
and

Onion territories
in the First Schedule;

'1

;I

:):. ,
t.:

-(c) such other territories "'S may be
acquired."

But that deals cnLy wi th geographicaJ, ter~i,tory.

297 deals with 'roaritiIl\e territorY'2.

2 As early as 1927, Philip C. .Jessup, WhQ subsequently became a Judge of the Internationar ,,_
Court of Justice, stated that the terrltorialwaters ere ras much a part 9f the territory of a nation
as is the land itself'. Hans Kelsen dedaredttiat~the terntonarwaters form part of the territory
of the littoral State". In the Grisbadarfla Case (19G9), between Norway and" Sweden, the
Permanent Court of Arbitration referred to the terrttorta! waters as "the maritime territory" which

Is an essential appurtenance of the adjacent land territory. In the Corfu OlGimef (Merits) case

(1949), the International Court of Justice clearlyrecogt1ised that, under international law, the

territorial sea ~vas th? "tsrrltory" of the coastal state over whlch it enjoyed "exclusive territorial

control" and "sovereiqnty", Lord McNair, who subscribed to the majority view of the Court in

the above case, observed ;in theAnglo-Norwegian Fis1Jer~es case:

-To ever! .state whose land 'territory is at any place wasned by the sea, lnternaticnaltaw

attaches a corresponding portion of maridme tenjtoGt.:..... International law does not say to a
State: "You are entitled to claim territorial waters if you want them". No maritime State can
refuse them. Internetlcnal Iew.Irnposes upon ii marltirne.State certain.obtiqattorts and confers
upon it certain rights arising out of the sovereignty which i(exerclses over Its 'maritime territory.

'TI18 possession of this 'territory is not opuonst, not dependent upon the wi!i of the State. but
compulscry, .

Sir Geraid Filzrnaurice, writing,before he became a judge of the International Court of Justice,
quoted NlcNair's observation wW"I approval. and considered that it was also implicit in (he
decision of the 'Nord Court in the'Anglo-l'iorweg;<lll Fisheries case. It 'follows, therefore, that the
territorial waters are not only "t~rritory" but also a cqmpuls0!Y appurtenance to the coastal

state. Hence the observation by L.FE Goldie t~at "it has iong been accepted that territoviai

waters, their superae-rnblent.afr, their sea-bed and subsoil, vest in the coastal.State ipso jure
(i.s, without any prcclamaton or.effective occupation being necessary)", ----from THE ~ew

LAW OP ..\iAlUTIM.E ZOHES BY P.C.RAO (PAGE 22)
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6. Article 29'7 (3lauthorises the Parl{ament to speci:fy

from time to time the iimits of various mar,~t;L!lle :z:ones51lch

c as, I territorhil waters, continental shelf r;' et.c , Clauses

(ll and (2) o~ the said article make a declaration that ~l

lands, minerals and other t'hinge of val~e end e.J.l o~

resources shall vest in the Union of India.

"Articl~ ,297 :'1'4fngs o£ value wlt:h;i.IJ
territoria~ waters or continental ahe1f
and ~esources of' the excJ.usive '~co~'"
zone to vest in the ,Union.-'

: t,

(1) All lands,' minerals and' other things
of value under;tying th~ ocean within
the territorialwat:ers, or the
cont,inentalshelf# or the exclusive
e conomdc zone, of India shall vest in
the Union and be l;Leld tor the p:u:rposee
of the Union.

(2) 'All '';t'her ;esc.:orces of theexd;J.u.sive
, econ~inic, zone 'of :India' shall also ~at;

in the UniOii, and be lie;.Ld for tfiG
purposeS of the Union.

(3) The limits of the territorial. watel:'s,
the continent~ I;?b:elf.' t;~ exc:'I:us:l'ie
economic zone. . and othe:c Iri~;;:i.;~i2!
zones, of India shall beslfch as'imay he
specified, from tilae to. t~e. by or
under any law~ by parl,i~"Ji.

7. Two' things. follow from, the ~ve geciarat~ Un.de:c

. Firstly, IndZaasaertl3 it,s aUt:J:lori~ not only
. .. . dl ~

Article· 297.
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authority may"not be the same for the various mari,time

Article 1, but also ever the' areas specifie'd. under Artiqle

The nature of the sa~d(maritime zones).

It authorises the Parliament to specifJ!; the limits of297.

such areas

zones indicated in Article 297. However, the preponderance

of judicial authority appears to be that the sovereig~ty of

the ,coastal state extends tc the territorial waters).

8. 'The sovereignty of a 'Nation / State over 'the

.~

landmass compr i s ed '\.;ithin the, territorial boundaries of the

State, is an established principle of both constitutional

theory and ~ternational Law. The auth?rity of the

Sovereign to make" and ,en'force laws within the territory

over which, the sovereignty' extenCis is unquestionable in

cons c i.t.u t Lona.L theory. 'That the sovereignty of a 'coastal

3

Articles 1 and 2 of the Convention on theTerrltonat Sea, 1958 provide that the coastal slate's
sovereignlyexlends over its territorial-sea and to the airspace and seabed and the subsoil
thereof, subject to ,the provisions of the Convention and of International law........ -_. from
IHTElli!ATIOl4'AL LAW DY/I-(ALCOL."'- N. SIiAW{SIXTH £01110;.(1 (PAGE 569 - 570)

, ..
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State' extends, ,to its territo~ial waters, is also a well

accepted pr'inci'ple of International Law' though there is no

uniforlnly shared ,legal norm estaelishing the limit of the

terri to:dal waters \'marit.ime t e r r i tory" . Whether the

maritime territory is also a part of the national

territory of the State is a question on which

difference '.of 9pinion exists. Insofar as this Court 'is

concerned, a Constitution 'Bench in B.ICWadeyc;:r v , Mj6.

'/

I

Daulatra:m Rameshwarlal' (ArR 1961 SC' ;'1'1) hel.d at· para e ae

follows:

. . . .. These territori<l.l limits
wculdinclude, the te:;:rifbri,a;!:w?"ters 0:£
India ..... , . '., "" •. ',' ."

9 . Insofar' the Republic of India is conoezmed.... the

l:i,mit of the territorial waters was initial::"¥ understood to

be three nautical miles. It had been extended subsequently.

up to six nautical miles by a' Presidentia~ proclamation

,i~:3;:~~#::~:;~f~:.[~:~~'~ O:':d':;r~"~;~~~~~;~::;;'!~~~;;:
Inter"r1ati~!1aJ ~CQ~r:,:<q;f ,JusUce 1~.e~.Jai"c.t( thot ,.~ ,qcastat ~~a!~"J~~'1S'. ';fuH :S9ve~teignti·;'.9vPf' .its
t?rntgri;jl, sea. Thi~piir;Cipif'Of~u~tom~fY igleiriatioi1J/'ia;,Yih?s'siso ,been,on~hrin~di1i, 3rti(;l" 1
cif tha" :Gen:eve Ccnventiorl; :and: ','rt:n1aihs' :;v.(laffe.ct~d. iri,' ',trf8' :G~~ft.,.~ ..q.6D.~~nti~~n~ ;'--"'f~?jJt THE
f{E\\YLA.y..'Or:;~{;\niT! ..illZ();:iEs'n~',e,d!R.\o (P.tG£ 2'1,)

.', ,,' ,.:.,.,; :: - .'.',:-,,"~,. , -. .,', .. ',' '; - .. !. . - ~,., --- .----: ..
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I dated 22.3.52 and to twelve: 'nautical miles by another

p rocLamat Lcn dated' 30.9.67. 'By ACt 80 of 1916 of the

parliament, it wcis5tatutorily rixeo. at 12 nautical miles.

The Act also authorizes the Faxii~ent to' alter such limit

of the terr~torial waters.

ID. The Territorial .Watex;'s, ;CoDt!f.uentta:LShelf, Exclusive

'Economic Zone and. Other HarltimeZ.ones. Act·" $'0 of 1976

(hereinafter referred to. ae 't'h~ ·~..aJjit.ime Zones Act:') I was

made by the ~arliament in exercise o£ the authority

conferred under Article 297. Except Sections 5 and 7, rest

of the. Sections of the Act, came into force on 26-08-1976.

Sections 5 and .7 came into force" subsequently, on 15-01-

I , 1977,·· by vi,rtue. oia· notification contemplated under

Section 1 (2). sect·;!.on 3 {U deol.art;:ls that the sovereignty

of India extends, extended. to the

tez::ritorial waters of tndi.a;

';T:~e .~oveteigr,ty Ind.ia ektencsac:cl
l1asa,lways ,extended t.oth;;; 1:e,;r:~t:{)rial

~·~tep::$'Of I na.ia (her,einaft.er,::-efer;ed
co': ·,:as' '-~he t:?~:;ti:"$p=i:'i~.~ w~,8.~.r~)\.. .~d.. ;to
t:~e,:EieaJ:iedag!:I.,o'~. ".,$5::".=',..•r..•... ~'sO.'.·. ~.~'c:J.:.~.''h'.U...r,.·l.·

a
:.d.,t·..

e
e.;::r·.··~sy,.·.±,;g;:a:J,1cl

thE! ",~r spa.qe v 0-' '-' '.

.:$'

.... ';.;.'
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;~\T:rl'e: 3J3:Lt'({-,t t,b:e: -'t'e·~r:1.':t:lir¥~l .wa't,e':rs "i-s .~;

:~i:~·:~:: ·.;leg~e't:;~,~a~:i~;ii~~+~t, '~:o~
t;,he ::::1~are5t pp::!].,:: dfthe. ap:P:l:p~)fia::e

b~sel:i.ne." ?

Sub-section (3) authorises the Governme~t of India to alter

the limit of 'the ter:duorial, water'$ PY cl noti:fication

. ~~. .
approved by both the Housea of parli~At, W1th due regard.

to the International' Law and S~ate pra~~ice:

"Notwiths tan~n,g ,a;tYWngc~:n:it:.:ain~diu

sub-section <zj,: tn,eCentral£;pveriL:;nent
, may I ,Whenever :k t;::9n~der:Sti~c!1~~iF;!,$O
to do, h,aving regard tJ:,Int;c:i:natiori'a.;l,LZl.W
and .' State prapt,ice,:?ltii.:r:', 1:!Y
notification in tb:~. ot£i.C£:alG,azette,.
the limit of the terJ#;toria1 wa~r5~;';'

11. SectiQn 5 defines contigUous zone to :Q.e an area

beyond and adjacent, to ~e territorial waters extendinq up

t9 twenty-four nautical ~les from the n~ares~ P9~t of the
.\

appropriatebaseiine:

IT-51



':",:

I,

.L

"Section 5 (1): The contiguous zone of
India (hereinafter referred' to as the
contig,uQu6 zone) is and" area beyond and
adjacent to the terri'torial waters and
the limit of the cont2g~ous zone is the
line every point of which is at a
distance of twenty- f our nautical miles
from the nearest point of the baseline
referred to in sub-section (2) of
sectibn 3. ~f

,L

'This limit also can' pe altere'd by the Government of India,

in the 'same manrie r as the limit of the territoi"ial waters.

Section 6 describes the cont,inent;al shelf-whereas Sect,ion

7 defines the exclusive ecqnoiii.ic zone. WhUe the

Parliament authorizes the Government of' Indias under

s e c t.Lon.s 3 (3), 5 (2) and ,7 (2) • 'respectively to alter the

~imits of territorial waters, contiguous zone and eX91usive

economic zone with the appzro'va.L of both the Houses of the

Parliament, the law does not, ;;l.\\thori,se ,t~e alte'ration o:f

the limit of the' continental shel,f.

12, While' Section' 3 declares that "the 8overeignty' of "

India extends, 'and has always ext~nded, to the territorial

5 Central Government may whenever it considers necessary so to 00 hav!.rigregard to

th~, International Law and State practice alter by notification In the OfficiarGaz.ette the Umit
.'.:..
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no such declaration is to be found in the conte~t

"

of contiguous zone.

continental shelf, it is di;>clared under Section {) (2) that

"India has, and always had, full and e!X:clusive sovereign
:~

With

,I

(,

,
reference to', exclusive <at'Onondc:." 2:911e, ~ectioil 7 (4) (a)

'declares, that "in, the e~U$;i,ve ed9n@~ :?one, ~ union

has sovereign rights f~ tPe ~~ of, ~iPra~~on,

exploitation, consexvat.Loa, ~d 1l1a1iage~ent o£ the natural.

resources, both living and non-livfng as well ~s for

,producing energy from tides, wipds and cUrrenta. N

13. Whatever may be the impl,icatiol1S f'lowing' from the

language of the Maritime ZoneS A.j,3,t and the meaning of the

'expression "sovereign, rights" employed in section~ 6 (:2) ,

6 {3j (a) 6 and 7 (4} (a) ,(Whether or not the 'sovereignty of

:rn,dia extends beyond its territoria=!, waters ana to the

contiguous zone o~'not)1, in vie~ of the scheme of the Act,

6 SECTrOH 6(:) (A) : sovereign rights for the purpose 'Of e:xploroiion; exploitation, consefVation

and management of all resources, ,
7 ""'" the jurisdiction of thecoastalsta~hasi:leElrl extended lpJo areas 0(1119h seas contiguous

to the territorial sea, afbeit tor d~fined/2UrposesOf1Iy,Such resllicled ,J'Jfisdictioi) zones have
been established or asserted for a n~rof rea~"••;,."";,,,,,..

""",.",without haVing to 'extend the 'liotmdaries l!)f itS~rr!torialSEla furt!ler klIO ~'.
seas""o', c,,'
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aa apparent from Sec;:tion,S(5) (ala and Section 7(7) {,a} 9, the

appLdcat Lori ,of "any enactIll~t' fot; the time ,being in force

in India" (like the Indian l?e,tla)... Code arid the Code of

Criminal Procedure) , not automatic either to

contiguous zone or exc'lusi;ve econorni<;: zone. :rt reqv.:ires a

.. notification in the official. gazette of India to extend the

application of such enac tmence to such maritime zone. The

Maritime Zones Actfurth~r declares tp-at once such a

notification is issued, the enact:raent whose application is

so e:<tended "shall have ef.feet as if" the contiguous zone

or exclusive econcmd.c zone, as' the case may be, "is part of

the territory of India".' Creation of such a 1ega1 f±ot~on

Sover.ei.gntheofthewithincertainly

i~ii€:~t::~~~~;!~~gG"~;(;f~:~~~;~i;~,;$~~~:~:l~;1:iE
to !ne'lai:;d'!~rf,itorv cnhe state, ......, '", fT,omIHITilliATIO~;\LlAW CV i\'L(LCOLl>i H.
SH;\\~~fSlx'TH'ED;~lCit'il(j~A(;E~57g·,579) .... . . . .. ' .

"'-,",- .' '.- ,)"", . '.' ",

is

LeQ-islative Body.

Sl!CTl(jl'lS(S}CA) ..'.e~tendwith' .s.uch restrlc!!orsand~ as it tnltlks fit, .fi/tIY
enactf0,3r.t,reiatin9 ;:~an'Ymatts, re(er;'~?!c.!n c1;:lUse'(a}orclau~<b) ofs~ (4), fur
me timebel}1g:f1Jccce·iillr;diaqr<lf1YP<ln:!~:re()Lt~:h4\c;Orillg~.;wne.

\) SECTIOtt "(n(~\) .;:,xtel'1d, v!ith .§:lJC0des~ric66n$ arid modffiCil!klll:s as .It Ibl(iks fit, any
er;fictril~'riCfdr ("'stime l?;;ii1~ in fOrce'11 L"lqis.,!"apy psrt thereof in ttJe excIuslve~
zone or any par! the,eof,
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~4. In -exercise. of the p~er g~l1.fer.t:ed by Sect.ion 7 (7)

of the Maritime Zones .Act, the Govemnnent of India exte!::l.ded

the aj)plication of both the Indian Penal. Code and the Code

of Crimini'l.l Procedure to the exclusive economic zone by ':a

notification dated 27 -08-1981. By the said notification.,

the Code of Criminal Procedure 'also stood modified. A new

,provision Sectiq~ iSSA ~ c.ame to be inserted in the Code

of Criminal Procedure, which reads ~s follqws:

"le8A. Offence cOffi-'1'.if::.l:ed :in exciusi-,je
economic zone:w"!;:enan. ,offer-c€: .'is
committed by ar-'y p.~.£;,S6:::: ,i'nche
exclusive$con,o!T.i,c;zonE?desc:rfped in'.
sub-section{1}i!fSecc;1!on7 o.f t;~."

TerritorialW;at~dsl.f9T.lt.:tr.i.entai$liel.i.,.
Exclu~ive B,cbnc;:iq Z:oh~.aric Ocnei
Maritime Zones ~Pt:! i'si;;r;6' CoOof19i6S
or,as.alteredbynq~;i:.£icat,i"9~,.!i'faXlY';
issued unders"'~~5ettipn(2) :t:~e:2'e6f,
suCh p:erso:n may· oedea.lt '';:Lt:n ~:r:
.~.~:':;.':t6e'ct.:;, Ci~ $"u'ch c:f:£~;;·.r;~; :~a"6 .J.::..r. }t"aq
:'p,_~~~::.'; .C'orriif:L~:',t~~,~,: '--;~Y/ ,p::~.~:2e: ~n; ,;.v;,h':.ch,> :hi~",

::.;,a~- ~~0of~:~1~~:·.,?~.:_:~: __ ...:~;~~.h ,"q:ti-h'e::c. p:l_a~J~ 'a,'s
...he ,,-_ ..c_a_ ,Gvvc_._~..e._ c, 0,a:y,di:re2:'c ;..rnd:er
s~ti;:iC>:L1.S of,t)-le sa.id Act,,"

'15. Under the Constitution, the l.egislative authority. is

distributed ,between the Parliament and State

Legislatures. li,'hile the State legislature's authority to.
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make, la';';s is limit,ed to the territory of the state,

Parliament's authority has no such lirnitatioll.

16. Though Article 245 1 0 speaks of the authority of the

Parli~~ent to make laws for the territpry'of India, Article

24'5l2) ex!?ressly declare's "No, law made by Parliament

shall be deemed, to .b e invalid on t'he ground that it: would

have extra terri torial, operation" •. In my view the

declaration is a fetter on the jur~~di.cti0I:l:: of the

~funicipaI Courts including Constitutional Courts to e,ither

declare a law to be unconstitutional Or decline to give

effect to such a ,law on the ground of ext-ra territoriali.t:y.

The' first s ubmi a s Lon of ~l:n:i Salve must, therefore, fail.

17. Even otherwise, territoria~ sovere~grity and the

aJ;>ility of the sovereign' to make" apply and enforce its,

laws to persons (even if not citizens}, who. arl'!

corporeally present within the sovereign's territory, are

not necessarily co-exterisdve .
.-.----:""''='=--.--..,

.. ~.
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the principle of 'l~tb century :EUg;l.J.s;h j'l1rraprUd~ce t:.hat.;

"all crime is local".: Th~ J,ur.isdictitono:ver
the crime p~long~ to- the c9urit~~ere~

crim~ is corn:mitted'" 11•.

But that principle is not ac~ePted~~s an ab,solute p:rf~6iple

any moie. The, increase~ coIDplexi~yof modern life emana~ng

/. from the advanced technology and travel facilities and the

crimes, whose effects are f-elt in territories ~yond ,the

large cross border commence made it possible to comntit

residential' borders, of the offenders. Therefore. States

jurisdiction' overl

,'\
physically present withi:n; arid (.2) ofBettees eo~tted

beyond-the~territory of the _~ate . whose. "'legitimate

interests" are affected. This is' d04e on the basis of

various principles kno~~ to international law, sudhas, ...the

objective territorial cl~im, the, nationality claim, the

passive person~lity: clilltjl, the security c:;Lair:t, the

universality claim and the iikew~.

B. The, p'r:=,t'~ction '6f .Articles.:L.~ and :n of' the

11 See; M'acleod y. A'tt~~6Y Ger.eritl';f New s'!"Ut1>wai.s t189 11 he A55, 451-58 and.a-~_....
Attril! (l8931AC 150,

12 PC Rao '- "Indian Constitution arid Iflwnaliona,l Law", pag€ 42
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Constitution is available even to an ,i'l,:i.ien when sought to

be 's~jected to the legaL process of this country. This

court on more than one occasion held, so on the ground that

to have 'the authority to apply and enforce the laws of thi's

the :r-ights emanating from those two Articles are not

confined only to or dependent upon the citizenship of this

:rn assertion

country'against the Persons and t~ings .beyond its territory

country~'. ',As a necessary c cncorrd t.anc , this country ought

when' its legitimate interests are affected.

I

of such a Principle, various laws of t;his country are made

appli~able beyo~d its ter~~t9ry.

.....-.'
'-':

20 . Section 2, read with 4: of the Indian Penal CodeH

makes the provisionp of the Code appliC'ab;Le, t;q the offences
>:'

13 See AIR 1955 se 367 = Hans Mbiierof Nuremberg v, Superintendent, f'resklertcy Jai!

Calcutta para 34,

also (2002) 2 SCC 465= Chairman, Railway Board &amp; Others -vs" Mrs,cnandrima DaS
and Others paras 28 (032' ,

14 SECflOl-l.2: PlJt'\ISHMEl-lT OF OFFE~t6~QM"'ifD'ED<W+nil~'INDfA.- Every person
snau ,be liable to punishment under this cqqe,andnot~'th.~iWlsefor every act or emission
contrary to the provisions thereof, of Whichhe-snan ~gL!ijt:',vji;ninl(ldia,

SE(;T(dt-iA t EXTEt4S1qtlOF COP6TOE:x-rn:''.-TERRITQIUAL OI'F£tlCES,~ The provisions

Ofthi~cod,e~PPIY':aiSO t6?I1Y.ofiE:n?<;(;o~.mI(led by - "
(1)anyCitiz§n<:i(!r((jiaiha8iph:,c;~WTl'lIO(jr ",HO UBYOt-{l) I~DlA;

(?):'if1X persOn, ch'a~ySjiiRpr~ircraftr:agl;;(i?r'fd in India WUmUWER IT .~Y liE;

ar1y perscn'fli any place wfthput~~iiid beyond India committing offence targeting a

Cpr;;p.u,t*F: /~5·bufc·e.dq9.~{'$(;nVt'f rid 'ra,

.. n
:1
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commf tted "in any place withoutanp beyond" the territory

of India; (1) by a citizen of India or (2) on any ship or

aircraft registered in India, irrespective of its location,

I by any person not' nec6ssarl'ly a citizenl~. SuclY a

amendment in 2009 to the .aa Ld Sect;ion, the Code is ext-ended

declaration was made as I.oog ba.ck as in 1896. By an

to any person .io: any place. '''without and beyond the

territory of India",' cOllll!litting. an. o..f1;ence targeting a

computer resource lo~ated in India.

21. Similarly, Parlia.'nent eriact.ed . the Suppression of

Unlawful Acts Against .Safety' of Maritime ~avigation And

Fixed Platforms on Continental Shelf Act, 2002 (Act No.69

of 2902), under,Section.l(2), it fa declared as £ollows:

'15 MOnARIJ( AU AHMELlv, STATE Of so.."..-IlAY ,(/I.1Rl~ se857,870)
"on a plain reading of section 2 of the Penal Code •.the Code does apply to a foreigner whobas
committed an offence within lndi,a nolwill1standing that he. was corporeally present otJIslde".

..:<';

." i-
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, ,"It extends to the ,whele of India
inel uding the Hmi t of the terri torial
waters, the continental s'helf, the
exclusive economic zone or any other
maritime zone of India within the
meaning of section 2 or the Territorial
Waters, Continental Shelf, Exclusive
Economic,zone and other Maritime Zones
Act,'1976 (BD of 1976) ,"

{emphasis sU'pplied}

Thereby expressly extending the 'application of the said Act

beyond the limits of the territorial waters of India.

'I
:1

22. Section 3, of the said Act, insofar it is relevant

for our purpose iS,as follows:

" (:L) Who'ever
intentionally-

un,lawfully and
., "' .

i
,~

.. (~y
:a' .2crs,06,, ;~n

.::.~~·~t,;~if~+tb.'re....'~., ;;=i:::i; 9<;'" ::.£i:Wft':f;.2{rnj'
:C;~'r~(~,', ~lif~'Y. ~

~'~~hJ..:'b/

:.:Ii:p·~~:?b$L~,~rit'
~'~:t\i~nd::, to
liable to fine;"

(emphasis supp~}ed)

23. The expression. "ship" for the pu;rpose of the said

Act is defined under Section 2(h):
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"(h) "ship" means a vessel of any type
whatsoever noi:: permanently attached to
the seabed and incl~des dynamically
suppo~ted craft subrnersibles, or any
other floating craft. u

24. Parlia.:r.ent asserted ::. t s aut.ho r i t y to apply the penal

provisions against persons, 'lIb 0 "hijack" (described under

Section 316 of: the Anti-Hijacking Act" 1982) an aircraft,

The Act does .no t; take' into account: the. nationality of the

hijacker. The Act expressly' recogn.ises the possibility of

.I;

the c omrna.a a Lon- of the a c c of hi jacking outside India and

provides under Section 6 that the person comlnitting such

offence may be dealt with in respect thereof as if such

offence had been commd t t ed in any place within India' at

which he ,may be found. Similarly ( Sect'ion j of the Geneva

t
I.,;.,

Convent:ions Act, 1960, provides that "any person comnd t s or

16' 3. l{lJAGKll::(G,- (1) whoever on board an aircraft in flight, unlaV.ifully. by force or threat ot
'force or by an ether form cf intimidation, seizes or exercises control of that aircraft. commits
the offence of hijacking ofsuch aircraft.
(2) whoever attempts to commit any of the acts referred to in sub-sectionf t) in relation to any
aircraft. or abets the commission of any such act. sna:l also be deemed to have committed the'
offence of hijacking of.such aircraft.
(3) For the purposes of this, section, an aircraft shail be deerneo to be in flight at any time from
the moment when ail, its external coors are closed foHowing ernoarkanon untit the moment
when any such door is .opened for diSembarkation. and ir, the case of a forced landing. the,

fUqht shall be deemed to continue '0;'lU~ the CGfnpetenr aumoritj8S of the countf;oYri:,'d:.~!~,;cic,.:.:.S~,~,:J;'
forced landing takes pi2ce 1"3ke (Xv'::;' the" i<ssponsibinty for the aircra/t arld ;.x;; _ 11_' .- ~

property on board,

-,
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attempts to comlllit,. or abets. or procures the cO!llll1ission by

any other person of a grave preacn of any of the

Conventions", either "within or without India"; shall be

punished.

25. Thus, it is amply c~ear that parliament always

I asserted its a1,ltho:!::'ity to make laWlil. which are appl:!.cabJ.e

to" persons, who are 'no,t ·cQrpor$J.ly pre,sent within the

territory of India" {whethe;r:- .are,n0t;: they aze citd..zens'} 'When

such persons commit act$ w~~~ affect the legitimate

interests of this country.

,,­
~o. In ,'£urthera.'1ce of such assert,.i,pn and j,:n order to

facilitate' the, prosecution of the offepd~r.$ contemplated

"

under Section 4 (i)' & (2) of the Ibdj.an ;;genal. Code, Section

188 of the Code, of Cr~nal Procedtire0 pre~cribes the

17 SECflO)o{ 188. OFFEt-lCECOM.MITT~,Qm.rrsn;mli:;~l)4\.

When an offence is cornrnlned outslde Imila-

(aj By 8 Citizen of India, whether on the high seas Of elsewhere; or

(b) By a person, not being, such citizen, on any ship Of aircraft registerod in India.

He may be,dealt wit.h in respect 'of such offencq as ifit had been commitlc."Cf at

any place \'-;,ithin India at VJhich he may be found:

, Provided that, notwithstanding anything in Any ot the preceding sections of this
Chapter. ,no such offence shaH be inquired into or tried in India except with the previous

sanction of the Central Government.
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jurisdiction to deal with such offences. Each one of the

above referred enactments also con.tains a provision

parallel to Section 188,

27, Such assertion is ,not peculiar to ~ndia, but is also

made by various other countries. For example~, the issue

arose in a case reported in R v; Easter [1971J 2 All ER 359

(C .h.; . The accused posted letters in Northern Ireland to

to obtain property by deCeption contrary ·to Section ~5 of

had correctly forecast the results of foo'tball matches and

. football pool promoters in ,England falsely clainung that he

He was charged with attempting

The q.ccus~d contended that .when the

was entitled to winnings.

the TheftAdt ~968.

l,etters were pOpt~d in ,Northern Ireland the <;l.ttempt was"

complete and as, he had never lef't Nor,t.hern Ireland during

/
" "".'..

the relevant period; the attempt had not been C'o:rmnitted

within the jurisdiction of the English Courts. It was he'id:

·"T-ne at:t:e.~p,t'

;:f~$~~C~e~:o~~;~;~~:g· a~rl °af~Ete;b~~~t i~\1~~e.~~
mOltH!l!1t. .... of' tth=ipe;-iod between the
cominissioIl' of the Piox:ili'.a.l;ea;,c~;B.",6essaj;'Y
to cons tit:ute the acte!ripl:. ar;d;tl:l.ernome:nt
,,,hen the.a:t~~til:r,;t Eai1.e~)a,cc:qrd:Lt'J.s;lY.'th.6

.:~~~==; o,i·a~bt:::t~t:i~i;gdec~~t:,i~~ir_~~~:~::
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~ett",r ,.re~cihe.4i~ts, 'de<s,tinatio:t1witMu
Englandand.',th1.:.schk'Sf'f,emce'wa:s',commi,tted

:;~:~:; :t~~~e;~~~~~;!;i6~t~'~c,~i~e b~;~:
that theaccusosd rn",4S',,-rre..ngement;p ,for the
transport and del~very' of the letter,
'essential parts of the attempt, within the
jurisdiction; the presence of the accused
within 'the, jUJ:"i$diction was not an
essential element of 'offences committ,ed in
England."

(emphasis

" the provision extending the special
maritime .and territ'?:,'J:§:l jD.iHidictipn:o:j:;
the US to' include-;du!:'sidsth'e'
jurisdictionef to
an offence by or the
United States.
Achille Lauro incident, the US adopted the
Omnibus DipJ.,omatic Security and l'.nti-

~~~~'O:iS:e:C:~c~:~:rt'irt\7'l~~C~v~1tZE::~T~il;:~,
jurisdiction over pl':ysit:<i1
violence outside
of the US is the victim...__."
(International Law by Y..alcoL'n N. Shaw page
665 [sixt~' Edition);

supplied)

28. The Unite~·states of America made such agsertions~

29.' Ther~fore, I, am of the opinion that the Parliament,

undoubtedly, has, the" powez to make and apply the law to

persons, who are not citizens of India, cOlr.mitt'ing acts,I
which constitute offences prescribed by the Law of this

~_:.; ,

~, .~.
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countrry , irrespective' of the fact wn€!tJ:'..er such acts are

commi t.t.ed within t:he territory of India or irrespective of

the fact that the offender is corporeally present or not

within the Indian territory at the time of the corr~is5ion of

the offence. At:a~y rate, it is not open for any Munic~pal

COU+,t inclUding this Court to decline to. apg::).y t~ law on

lfheground that th~ law is extra-territorial in operation

whem the, language of the enactment cl.early' ex~ends the

application of t'he law.

30. Before parting with the topic, one subm~s~ion of Shri

Salve is required to be,dealt with:

Shri Salve relied heavily upon the decision reported in

,Aban Loyd Chilies, 'Offshor~' 'Ltd. v.. Union of India and ozs ,

I (:2 0 0 S) , 1:1 SCC' 439) " for the purpose of estab1:ishing that

the sovereignty of tbiscountry dOes not extend beyond the

territo.rial waters of India and there'fd':ie; the extelisiori of

the ,Indian Penal Code beyond the territorial waters of

In~ia is impermissible.

31.' No doubt, this CoUrt did make certain observatio'P.B

to the .effect that under t~e Maritime Zon2S Act;

•• >~ " ~.

" ......... I :I;ndia has bean gi.ven OI'..1y certain
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Even on the i: ac t.s

butt simultaneously. asserted

·The issue in' the instant case is, the

No doubt, under; th.e Maritime Zones Act;;, t,he

sovereign rights conferred on India in
respect of continental shelf and exclusive
eConomic 'zone cannot be . equated to
extending the .sovereignty of India over
the continental shelf ,~d exclusive

"economic zone as in the case of
terI'i toria1- w·aters..__..• " .

Withgreat respect to tr'heleaxned Judges" I '; am of32.

asserted.

Parliament expressly asserted ,sovereignty of this connr'ry

limited sovereign rights and such limited

the. opinion that sQvereigEIty is not "given"., but it is only

over the territorial waters

terri torial wateI'IL'

3:L At anY,rate,/ the issue is not whel;:he:tr :J;ndia can and,

in fact, has asserted its soveie':l,gnty ov~r areas beyond the

its authority to determine, I alter the limit of the

territorial waters.

authori ty of the P~rliament to extend the laws beyond.' its

terri torial wat.ers and the jurisdictio.n of t.h.i s Court to

examine the legality of such exercise.

of Aban Loyd caSe, it can be DOt~ced tbat the operation of
,

the' customs .Act:: was' ~xtended beyond the territorial waters

of India and this· Court found it clearly permissible
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It reads aa

,,1 though on the'", authori ty' con!e:r:t:;ed by" t~e Mar,itime 'Zones

Act., The irnplic,ations etf Article 245 (2) di'd not fall for

"The prci1/isio:n~t:his Part apply to a1.1
parts of t;l::le 's,~a ar-~,:n.Clt ,included in
the exclu.s±v~ ;ecqnom::cz.one., in the ter­
ri torial ',sea 9r~th'2i!it:~rnal waters of

"Flag state" or' of the State 'of which the accused ie a

110

istve is an ~'incident of navig~tion" iii order to exclude

the, jurisdiction' of, India on the ground that withiespect

to an "incident'of navigation", penal proceedings could be. '

34. Coming to th<;!sec<;>nd issue,; whether the incident in

consideration of this Court in that Judgment.

35. The expression "i;ncident of navi.gation" occurring

n<itional.

unct€l Article 97 of the UNCLOS is not a defined expresGion.

Therefore; necessarily tIle meaning of the expi'ession must
, I

be ascertained from the context arid scheme of the relevant

provisions of the UNCLOS. Article 97 q,ccurs i:n ,Part-VII of'

,instituted only 'before the Judicial Authorities of the

t,he UNCLOS, which deals wi th "mqit SEAS'" •

sti~ulates the applica~£on of Part~vrI.

follows:

J

I

i
.f

J
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Further, Article 89 makes an express declaration that:

36. From t'he lar;.gl1age of Art:tcle 86 it· is made very

a state; .or in the a:,tc~pelagic waters of
an arcIrlpelagic. State. This articl~ does
not entai~ any ~ridgement of the f~eedoms

.enjoyed by all States ;in the exc1'l,.l.si.ve
ec,onomic' zone in. accorde:n.ce with article
58 .. "

subject
to its

"No State may validly' purport to
any part of the high seas
sovereignty."

clear that Part-VII .app1.i,es . only to that part of the sea

which is not included in the exclusive economic zone,

territorial waters, etc. Exclus:i'1ie . economic zone is.

'J

I,
defined u:qder Article 55 'as follows:

"JI.rticle· .55: Sp.ecific )..eg;;tl regime of the
excLusLve e c orrom.i.c zone: The exc.l.usLve
economic'· zo~'e. is ",,::i :~·=ea. beyond and
adjacent toti:18:terr,ir:orJ.;p.lsea. subj~ct

to the spEic±fip::I.·ei:{alregime established
in this Pa.;'-ti mid",;: 'whiifth:e rights and
jurisdicti6n . ,co~~}~lSt;at~ and the

.. rights and. of .D:CYier States are
governed by the relevant provisions of
this: Convention."

That. being the ca.se,' r am OL the opinion that irrespective

of the meaning of the expression "incident of navigatio:n"',

Article 97 has no application to the exclusive economic

zone. Even under oNCLOS, ArticleS? stipulates that "the
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exclusive economic zone shall not extend beyond 200 nautical

miles. from the baselines from which the .breadth of the

~erritorial sea is measured".' It follows from a ccmJ;:dned

reading of Articles 55 and 57 that •.;it-hin the limit of 200

nautical miles. measured as indicated under A~ticle 57, the

authori ty of each coast.al State tc prescribe the limits ot,

exclusive economic zone is internationally recognised. The

·o.eclaration under Sectio.n 7 (1) of the :Maritime Zones Act,

.whf.ch stipulates the li'mit 0.£ the exclusive economic ~one,
·:1

is perfectly in tune with the ter~s of UNCLOS. The3;e,fore,

...

Article' 97 of UNCLOS has no application to the exclusive

ec.anomic. zone, of '<Thich >the contiguous zone is a part and

that is the area yelevant, in the

-1'0"';':
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context of the incident: in ques t.Lori . Por that reason, the

:1

second submiss~on of Shri Salve should also fail.

( J. CHELM1ESWAR 1

New Delhi;
January 18, 2013.

\
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[T() BE PJJBLISJ;~'][D>'F\~ T!~E2A~¥'0J~t~~ O~!NI!IA,~~:TRAOR~l?~;~B::~~{'~f17:i::

, .' ".L,Sl!iC110:'b;J:,:~(;jB-b':'CTIOt\))1)1 " '","

of 1-;erne

N.e\'{Den1i:the·f6U!~\pFiI:'2{) t3

i::,:;~:\~~t~;~:~i0~~~~~i~~~:~~"F;,::'::i~~~I~;:1~:~t~:f,~~';:,~;~~~;~~t:t
esse or

T~;;:ritori.",,:l Waters, Continental
Zon~s:,,<~'ctl ~ f.97 6 ~'(?:b". 9f"~:1:i~~ ..?~Y\ \h~,>414'"
Procedure, I 973 (2;!pr};9j4}'Md~:thePf

cifSe?,s,'.l9 82,the:'GeFlb:d~0'.1·e~1'~i):i'~n: " .. . ;
andthe Chief .Tustice and. other Judges . the High Court of Delhi. and aflt;J~;~c,kjng~into

~~:~~~:~~:~~:QUE:~;:l~~~;:111~~!~~~{:~1:'~1~~~~~L!i~~;~~~l~;:i
to thetrial of Mr. MassimilanoLatorreanrl-Mr. Sa!vatoreGirone;.andfurther'aiJo6i'nts,

designate the COUl1 o(Additional' '<' , .Judge-O LP2'etialaHou5e,NewD~ilii as' !

~. . ~, . ~ .
0peCI1ih)eslgna~ed Gcurt to try and clisp'q"ie,\i',Qhz/C2S'::: 2n(il::n)t:cscE]~1;s'B(~~PX~gi\J:~I~,:e

p~e ChiefJudicialt\~,lgi:)fr~Je,Kc)E~il1 :tl{;~I~,~;;@~~I,tl\il!'l~t'e'i:!'e~ii0,~ile}2!lte:t;if;tdt,:op,SlIt?<ll

Magistrate, ancl tb.~ .GoL!!t:.()Fc6Jiclitiorl~j 1B.~':;s"jhJlS.Jl,d;ge-.Q\ rhe;Sl:ie:~i,\rp:;,i~#l~'1ir~~:i=k~$c)~u:b

ill terms of the j udg;I:nt:I~t:':li,led, tIli;rB:f";rD'l\l:'it~.Y;' 2{Yl~3.o'l:·"'illj e/;S(!iji:~~i1e·<f:pqtt:;9KJsd~:~;,

~"
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ANNexuPE- A - '3 (cold)

. ITEJ;1 NO. 42 COURT NO.l

SUP REM, E C 0 U RT. 0 FIN D I A
RECORD OF PROCEEDINGS

lA 4/2013 ·in
Petition(s) for Special Leave to Appeal (Ci.vil.) No(s) .20370/2012

(From the judgement and order dated 29/65/2012 in WPC No.4542/2012
of The HIGH COURT OFJ<ERALA AT :E~A-~~)

THE CHIEF JUSTICE
HR. JUSTICE ANIL R. DAVE
MR. JUSTICE VIKRlW.AJ:j:T SEN

HON'BLE
HON'BLE
HON'BLE

VERSUS'

~SSIMILANO LATORRE ~D

UNION OF INDIA AND ORS.

I.. for directions <:tn d

Date: 22/02/201~ This Petition wa~ called On £qr hearing today.

CORAM

For Petitioner(s) Mr. Harish N.Salve, Sr. Adv.
Mr. Suhail D~tt, Sr. Adv.
Mr. Diljeet Titus, Adv.
Hr. VipIav Sharma, Adv.
Mr. Jagj.it Singh Chhabra, AOR
Mr. Achin~ Singh G~anif Adv.

For Respondent(s) Mr.. P. P . Mp..Ihotra r ASG.
Mr ..S.A. Haseeb, A9v.

•Mr.: .1>. •..Kf'i~:hr\c; .g·I:'~.s~sL",.]lPB: '"

R.2
Mr. V.Giri, ·Sr. ActV-.
Mr j' Ra.."r.esliBabVM:.~., AOR
Mr. Sushruj Jindal, Adv.
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addit.ional affidavit dated'
cO:Ul:tt~y be taken on

4(' "
(Juginder Racr)

Assistant Registrar:
the file]

'I

, 1

....

...... ';

UPO~hearing counsel tne 'Court mactg the fQlldwitlg
'. ,. () RP 'E,~

In tertns of the si,W1~ oxcie», the I.1:\,.!) is
disposed:of:.

Let the originii-l
19/02/2013 filed in
record.

The learnedASGis unaP~e to tell us ~bday

as to whether the proce~re for constitution of
the Special Court <:llrected to be set. up' by the
Central Government, in con~ultation with the
Chief Justice of India" has be<=D :imt:i.<tted or
not. In the, ev'errt, st,~ps ~~e nQ:\:. been taken to
consti.tute the S~<;:1,~1. Cotti:t, as d:iL'eeted~ the
Central Government is di:J:'ec~€d to do se , 'without
any further ~elay.

~I
(Sheetal Dhingra)

Court Master
[Signed order is placed on

.. ; n' N..,;
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J.

I

IN THE SUPRE~: COURT OF INDIA

'CIVIL APPEL::.l\TE d"'URISDTCTION

MASSIMILANO LATORRE AND ORS, Petitioner{s)

I

'I VERSUS

VNION OF INDIA AND

1. lA No:4 of 201,3 has been filed .i.n

SLP(C)NO.20370"of 2012, ~herein we had pa.ssed

certain Ordep; on 18c;, ,January, 2013, permitti.ng

the applicants!petit,ioner Nos, 1 and 2, Mr.

t1assimilano Latorre ·and Salvatore Girone, to

travel to, Italy for a period of four ;<leeks under

the s upexvLs Lon, custody' and control, of the

petitioner No.3, the lut'b<:issador of Italy to

India, arid thereafter to r'cturn to India wi.thin

:. ~'.:"

the said period.

2. Pursuant to the said Order. the applicants/

~:' ..-.

IT-51



"

"

petitioners travelled to Italy and ret.urried

withi.n'the peri6d,spe:c;:;i,fied -tn the Order..

3. This application bas now been made for

further perroissiqn to the petitioners/applicants

Nos.l and 2, to travel to ttaly for the purpose

:r:n faCt, the

prayers in, the" int~*.;l.ocui;:ory appLication No . .4

are as follows:-

"(a) In re;;'~t,~QiP., qf the

conditions j;~P<>s~d by t:h±s
Hon'ple Cou~ vide' its o~r

dated 1{l. 01.2013, permit the

Applicant No.l and 2 to

travel· to the Republic of

;Italy unde+" 'round the c:Lock

cese]custody, conbrol and

supervision of the App1icant

No _ 3' for a period of four

wee}ts arid thereafter return

to India within said time or

such time as permitted by

this Hon'b~e'Cou~;

(b) direct the ~spon~tos

and' the~r QP~~~A$q

d~partmeIltsl;~t~~;;f[t:~;;;"",·,to""
facilitate the ,i~k~~a,t:,~ffi:j.J,

passage'pf thB App1~~t ~.1'

and 2,. from New De~, In<ti,.<3,

to' Italy and ~!l~~\r~ft'e+"
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theirtrav~~ back to New

Delhi, . I~gi.i1 four,

wee~s and Ln that behalf

direct the ~nion pf. India to

~elease .oF their passports

forthwi.th and direct:tOri for

grant of exi.t

~oreigners Reg~gnal

Registratio.v Offi.c.e and/or

other authoriti.es.,'"

4 . Having ,heard learneo for the

applicants/petitioners, as well as learned ASG,

It mav 'be noted that an acldit.ionalaffid.evit
.'- I 7. . .. ' ....

appearing for the State or Kerala,

inclined to allow the prayers, as made.

we are

senior qounsel,Giri.,Mr. !:'l..alhotra and Mr.

,has been' filed by Daniele. Mend.ni, Ambassador of

Italy in India, ,representin:9' the appl:Lcant lilo.,3,

,
"

I

indicatingtthat un~er the rtalian laws, the

petitioners 1· and 2 are not ent±tled to cast

their vote's Ln thei;r. p.;:e,sent, ci:rglimstances, and

that they have to, t,x'i!'ve'J.. toIta'l,yfo:r: the sa.:i:.d

p1,l.:::pose. !tq.$ ?-'J;~,Qa~f;~~,®d
"'~';~"""'''':I • ., .., :i;. ~ ,.. ,.".~.. ,.. ,,,,,,.,,~ ,,,.. ,

~n Affidav±t of Undertaking on 9~ Februar:Y,

2013; Whereby he has taken ful.l responsibiLity

for the petitioner Nos., 1 and 2 to proceeq to

IT-51



4

Government of- Italy .and tioensu:::;:e- thei.r r etiurn

'to India in terms o f thi; Order-_

. Italy in the cus t.ody 'a!riO control of the
.~ .~

-',

6. On behalf of the petitioner Nos.I and 2, it

has been submitted by Mr. Harish Sal.ve, learned

senior counsel, that an additional affidavit

, will also be filed on the{r behalf giving the

same undertaking for their travel to Italy and

theil; ret';;rn.

7. In that v Lew- of the matter and ha·ving regard

to the fact that once before the petiti.oncr Nos.

1 and 2 had been permitted to travel to Itaily

and they had returned within -the stipulate,d

period, we allo.w 'the app1;:i:·q?"~9n and pe::cmit the
I

petitioners/applicants Nos .'1 and 2" 'to leave

India and -to remain !i-rl:'the ~P,:ap+:i,c' 0'£ c1tqly fQr

a pericd 'of four. weeks fr·om the date 'of

departure from India. 'They shall travel ,t:Q

Italy, remain in'Italy and reXurn to India under

.the' cazre , supervision and control of the Italian

Republic and' shall a'Ls o report to Char.l<:yapl~Ti

Poli.ce Station, New 'Delhi., both' at the time' "or

.theirdeparture' and on their ret urn.

8, The Republic. of Italy wi.L'l.. p::-ovide the

address and cont-act details of the
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petitioners!appiicants Nos.l and 2 and also

provi.de' further information about t:'1eir

movements in. Italy to the Chankyapuri Police

Station, New Delhi, during their stay in Italy.

').'he petitioners shal.l also not Leave the

Republic of Italy r •• except. for return to India.

Nos. 1 and :2 , shall once agai.n be bound by the

On their return, applicants/petitioners

I

r'

conditions contained in the Order passed by this

Court on l8"h January r 2.013.

9. By the aforesaid Order/judgment, this Co.tiLt,
had also directed that. since the pas:;ports .of

the petitioners/applicants Nos.1 and 2 hacl been

surrendered.' to' the; tri:al court in Ko 1 Lam, the

"same were ·tobe trans£err~d by the·sa,icl· -Cou r t; to

the Home Min:Lstry,' immediately upon receipt of a

copy of the judgment. It is submitted by Hr.

Salvo, on instructions! that the said passports

have been sent by raa aL by the Court concerned

and is yet to reach the Home Ministry. In such

circumstances, the 'applicants/petitioners NOs.1

and 2 wiil be entitled totravel--to, 'Iti'il.y and·to

return to,' Irt9ia on the basis of te~porary

passports/travel documents and the Ministry of

I

Home Affairs shall direct the Fo;reigner.s

".,.
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~..

{)

Regional Regi~tratioii Office, to proVide the

said petitioners/appJ,ioantswith the necessary

exit and re-entry visas on "the sa.id b::..'tltflOrary

travel docUments. The ~n~stry of Home

Affairs, GO'Ternmen't of India, shall aLSo info:c:m

the authorities o,t Indira

rnternat;:.ionalAirport; i.n:cl'uq,iflog the Burea~ ar

Il1lIl1,igration and the c;;: ~ ::li,,$ .' .,~Cf?~eP-.c '0/£ ti!i.S

Order.

10. The conditio'n '~o$. ~ to 4 Qf th~ directi:ons

contained in respect of the judgIllchtlordcr of

indicated in this 'Order. On their return to

T
l' 'I,

India at the end of 't.he' ~:iiod hereb¥, grante,Q.,

would once again ,be bound by the said conditions

in their fuil ,force.

'11. Let the' ~ndertaking' by the petit.ionerNos; 1

and .2, be filed, in Courttod.a¥ wi.thin 2. on p._m.

1.2" Let copies of this order bE! ma@ avai.Lab"I.e

to the learned advqcatesof the re~pect~ve

parties.

be also' sent' to the' Home Secretary, Foreigners

Regional Registration Offi.ce, of

I,
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j

j

j

j

j

j
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ontakentoday becourti.n19/02/2013 fil~d
>,

record.

directions.

13. r.A;4' is disposed of with the aforesaid

14. Let the or~ginal additional affidavit dated

'7

Airport and to the D. C.P.

will act on the ba:,:;i.s the:teof, i~ei;liat~y <:Ill

receipt of the same.

15. Thci learned ASG is unable ,to tell us today

as to whether the procedure for COllst~~uti.on of

Central Goverrunent; i.n consultation witJ'l tl1e

Chief Justic;e of 'rnd:La, Ms, beeJ1 i:llit:i,ated or

the Special Court directed to be set u~ by the

not.
. . '.

const'itute the Special court.. as' cti>:reC::ted, the

Central Government i,,5 Qireoted to do so, wi.Ebtiut

any further delay.

NEW DELHi;
February 22, 2013.

~....
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\ lj~

:/UflE- "1- 3 {Co/&>

VVP{C}135!12

ITEM NO.. 1
1

COURT NO.1 SECTION X

SU~RE~E tOU~T OF INDIA
" RECORD OF PROCEEDINGS

I~PUBLIC OF ITALY THR. AMBASSADOR &ORS.' Pet:'itioner{s)

v"ERSUS

UNION OF INDIA &,ORS.

(With appln(s) for exemption fro!? filing a.T." di,r~stioTis and
intervention and with.office report)

HON'BLE THE CHIEF JUSTICE
HON'B.LE MR. JUS:rICE ANIL .R.
HON' BLE MRVIKRAMAJIT SEN

s,iiri;.P, (C)~9,2037b Qf 2(J12
CWithat>Pll'::.Cs):~qi:per;::rl~ssionto fHe lengt,hy;li-?,tof. dat~s and
'pi~c:ing f-ddi. fact.s'anci doqUInemts on record and permission to place
addl .. i:ioc1,L"ri~r,tso;i,rec6r'd and dir~ctionsp..,')cipffic:e repo::;t)

•# PlO T ~

I~lf~\~~~#f
DAvJJ~ k''1 . '. ....,----y.-.,,;\v.\{\, f'

.",' ,~ttl Rao*,~_<~~~I:~;'.._y

J h,"ftm~1 .COiiil'lol a~ .' J
Mr. Mukul Rohatgi, Sr,A~)- " ..•...... '~ ""~

Mr. Suhail Putt l Sr. Adv,.
Mr. Diljeet,Titus, Adv;
Mr. Viplav 8h2.=o., Adv.
Mr. JagjitSingh Chhabra, AOR
Mr .. Uj jwal Sharma, Actv.,
Mr. Achint 5.ingh Gyani, Adv.
Mr. Ninad,' Adv.,
Mr. Sulabh Sharma Actv.,

'. :

These Petitions were called on for hearing today .Date: 02/04;2013

For Petitioner{s)

: For Respondent (s ) /
U.O.I.,

t{r,~

t'-'!t,.
Mr.
Hr.
Mr.

Goolarll E. Vahanyat,j." ..!L G..
Ha±:'risBeer?ri,ACy.

~i~;ti~:::b::!;;~~:~~
For R-4 !-1s.

Ms.

: ~
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2

For State of
Kerala

Mr. V.Giri, Sr. Adv.
Mr. Ramesh Babu M;R" A0R

UPON' hearing, c ouri se'L ,the Cour t; made the 'following
o R D E R

1. This 'matter has .baen listed today on the basis

of the directions issued on 18t h Harch, 2013. On that

date! the matter had'been mentioned by the learned

Attorney General who' had produced
"

a copy" oi:': Note

Verbale No.100/685 dated 1S t
" March, 2013, addressed to

the Ministvry of External Affairs', Europe Wes't,Div'ision,

South Block, New Delhi, by the'Embassy or Ita'ly, ,New

Delhi. On,' 14~h March, ,2013, this ma'tter had been

mentioned on the' basis of Note Ve r ba'Le No. 89/635 dated

11 t h March, 2013, received by the Ministry of External"

Affairs from the Italian Emnassy in New Delhi,

conveying the decision of the It;ilian Government "not to

send back the petitioner Nos. 2 and 3 to stand ,trial in

India. Since the time for the petitioner Nos. 2 and 3

to return to India had not expired, we had directed'the

I
matter to be listed today. We had also extended the

interim directions given on _14 t h March, 2013, directing

Mr. Daniele Mancini~ the Ambassador of Italy in India,

not to leave India, without the permission of this

l Court, until further orders.

2. Since the petitioner Nos.2 and 3 have returned

to India within the stipulated time, the undertaking
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WP(CI13S/12

3
given by, the Ambassador of Ita.ly in

satisfied ~nd he is ~isc~~~q,t~~refrom.

3. As far as .t4is ca~>. i,s '~Ge:rnisd, we need not

....

take any further note of either Note Ver1:>a,le NQ.139/635
,'. ".- ' ~ ": .";.. " ..,~ :'

dated 11t h March, 2013, or Note Verbale No. 100/685 .

The interim order passed oil. 14th MarCh, 201.3" ~r7fZting
;".< .:-!i<\·";'

Mr. Daniele Mancini, the Ambassador of Ita~y. in India,

not to leave India without the perm:ission of this

,Court, is vacated.

4. Let this rnatte~ stand adjo~rned;tilt 1;;?"" APril,
.. '.~' .,;'.;

'2013, at. the top, to enable the learned Attorney

General for India, to inform us of theisteps'~take~. for

constitution of a separate court,,,

I,

intended to be constituted for trial' o.f the Petitioners

Nos." 2 and 3 on a Fast Tr.?c,k ba~'i~,"':i,j;!i'~'tEixtrii:ii';;i';'f'he
jUdgme,nt delivered by this Court on - :tS::~,.Ja:nua:z;y; -;201'3'.,

,'11-- '.....,"'.•••

(Sheetal P~~)
AR-curn-PS

.~

(JugiJlder Kalir}
Assistant Registrar
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IT-SM NO.3Dl COURT NO.l SECTION X

'S U P REM E' C 0 U R T OF I,N D I A ,

RECORD OF PROCEEDINGS

REPUBLIC OF ITALY THR .. AMBASSADOR & ORS,

VERSU,S

UNION OF INDIA & ORS. Respondent(s)

(With office report)

With S.L.P. (G) No.20370 of 2012
(With.office report)
[For OrdersJ.

HON'BLE THE CHIEF JUSTICE
HON'BLE MR, JUSTICE ANIL R, DAVE
HON'BLE l~. JUSTICE VIKRAV~IT SEN

Mukul Rohetgi,Sr /1I,s'
Suhail Dutt ,Sr., Adv .
Diljeet Titus,1I,dv.
V:LpJ.av Sharma/Adv.
JagjitSirtghChhabra, Ae:v,
Ujjwal Sharma,Adv.
Ninad ,-Laud, Adv,.
Achint Singh Gyani,Adv.
Sulabh sharma, Adv.

Mr.
Hr.
Mr.

,Mr.,
Mr.
Mr;
l>1r:.

Hr,;

, Mr.

These Matters were called,'on for .Qrders today.
" ;:1': .:.. "".=

;~ : ~;;;;

Date: 26/04/2013

COR.1U'1

For Petitioner(s)

For Respondent (s)/
Union of India:

Mr. Goola."il E. Vahanvati,AG.
Mr. 8;11,. Haseeb,Aqv.
Hr:. Anoopain Prasad;.Ady.
Mr. B, Kri.shna P;rasad, Adv

:'.:, ,

For Respondent No. 4 : Hr. Sidclharth Luthra., ASG.
Ms. ,Rekha Eandey,Adv.
~Mr. S.S. Ra~atrAdv.

Ms. Supriy~ Juneja, Adv.
'Mr. Arjun' Piwan,Adv.
Mr, D.5. Mahra, Adv.

., .2/-

"
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For State of Kerala: Hr'. Rames'h BabuM,. R . " Adv;;
Mr. Sushrut Jino::ail. r Aa",,:," '..

UPON hearing. counsel .the Court made tohe following
o RD E R

The Hon 'bIe Court gave cicirections in terms
of the signed order, which is placed on the file.

...:.

'[Signed order is placed on the :.';i18]

I [ 'T, I.

Deputy

.:«.
.c-

r Juginder Kaur
Assistant, Registrar
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IN THE SOP~ CQQ..R'-' IQF

CIVIL ORIGmALJ:v~ISl)tc-,

Rep~blic of I~aly & 0:5.

Vs.

I
I

Union of India. & Ors.

Massimil.ano Latorre &i ors.

Union of India & Ors.

._ Respondent.s

Respondents

".;...
Q D gc, R
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S,pecial Leave.' Petition was filed by ,the two

without jurisdiction, the ~lFrit Petit:ion (Civil)

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

j

.,....:.':

as being

While the

Kerala,Kollam District,

chaiie~ging the dismissal of 'their Writ

been arrested by the Keral.a Police in connection

Hith the killing: of two Indian fisllermen on board

an Indian fishing ,vess~l at Cl. distanceo!: 20.5

nautical . mi Les from tne.. tD'Gian sea~eoast off the

.... These proceed,ings are an ofEsno6t of the

judgment delivered by this Court on iath January"

2GB, disposing of '\ir:it Petition (Civil) ~o.13S of

2012 filed by. the RepubliG qf Italy through its

Ambassador in' India and tue. tw,omarines who had

coastline of 'the State of Re~ala.

marines

Petition No. 4542 .o f 2012 by the Ker2tla High Court ..

rej ecting their prayer for quashing of }'IR No.2 of

2012 o~'th~ file ~f the tircle Inspector of Police,

Neen.dakara,

.:1.
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No .135 of 2012 was also' filed fa:::: much. the same

reliefs. Both· the 'matters 'Were, therefore, taken

up together for hearing and were disposed of

together on 18th January, 2013.

2. ~"'hile . disposing of the 1:woma,tters, this"

Court held that· 'th~ ,$t:;"p.t~: of Kerala had' no,

j urisdictionto . investigat,e; 1nt;o t;he inci~en't, and

that till such time i't is proved that' the.

p r ovLs Lori.s of Article lOO of UNCLOS, 1982. applied

to the f act.s of this Qase, it is the Union of India

which alone, has the jurisdictiQn to prQceed "fit.h

the investig:ation and' trial of 'tIre Pet-itipJle:r: Nos. 2

and 3 in the. Hrit Petition. We', accordingly,

directed the Union' of India, in consultation with

.the, Chief .rus t Lce of India-, tQ pet-up a special'

Court to try this case and to disPQs:C. 0:£ the same

in accordance with the provisions' of th.e Maritilne

Zones Act, 1976, the India~ Penal Code, the Cod~ of
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Cr ima rra.L. Procedure and tP,~ provi$ions qf UNCLOS

1982. It was further, direc,ted that tne proceedings

before the, Chief JUdicial Ma-gist'rate, KPlla!0, would

stand transferred to the Special Court to be

constituted in terms of the judgment, upon the

expectation that the, t.rial would 'be ,conduct-ed'

exped i tiously. Liberty was given to the

Petitioners re-agitate the question of

jurisdiction once the ev'idence ¥.Tas adduced on. ,

behalf of the parties.

On i4th Harc,h,' 2'0:13, the

,I

mentioned by the. learne.'d j;~'tteqr:n~y Gener9J., on basis

of No t.e t Ve r baLe No.89J635 dated 11th March, 2013,

received by the Ministry 6f External Affaixs,

Government of India ,from the Erubassy bf Italy in

New Delhi, 'whereby it H8-S i.ndicated that the

Government of Iti,3,ly had' decided not to return the

accused marines to India to stan'd 'trial for the

IT-51



offences aIleged to have been committed by them.'

p~rsuant to the directions given. on thq,t &ate? the

"matter was again listed, on and April, 2013. and th.e

learned Attorney General was .requested by the Court"

to indicate what taken ,for

constitution 'of a 0 sf?flara:be Cot,lrt to try the two' .

. Italian marines separately on a fast. track basis.

in order to dispose of the matter as quickly as'

possible. 'The matter was then listBd again on 22nd

April, 2013, when the learned Attorney General

informed the Court ,that pur~'Uant tp th~ directions

Nationalthe

under the National

hadAffairs,

of -t.h i s Court in "it:s jUdgment Elated 18th January.

2013,the Go\-'ernmEmt of India. in th€;: Min:i,stry of

Investigation Ag~ricy

Home

Investigation Agency Joi.st ,2~D8, to take over the

iilvestigation o n t.he. b~sis of' FIR ,.No.2 Q,f ;;!012

dated 29t1:J, August. 2012, Coastal PS Neendakara,

Kollam. The case was re-reqisteJ:ed at PS NTA, New

·~.
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I,

.... j ..,. Delhi as Case "No. RC-04/201'31NIA/DLI under Sections,

302, 307, 427 read with Section 34 of the Indian

Penal Code' and ,Section 3 of The Suppression of

UnLawfu I Acts Against Safety of Maritime :Navigation

and Fixed Platforms on Continental Shelf Act, 2002.

The learned Attorney General submitted that the
<i"

case Ls 'underinyesti,gatidn by the National

Gen~ral werevehem~ntly o~pos~d by Sbri MQkul

accused mainly on the ground that by hand,ing, over

::.:

and such investigation would

be completed shortly.

Rohatgi, learned Senior Ad'voOi,3.t€' , on behalf of the

Iriyestigation Agenci,

the investigation to the National Investigation'

Agency, the Gover,nment was also altering-the forum

tefore which t.he could be heard.

Furthermore, by entrusting the inve~rtiga·tion to the

National Investigation Agen:cy, the investigating
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authorities "Jere being pergtitted. to invoke the

provisions of the Suppression Gf Unla:w.ful Acts

Against Safety of Maritime Navigation and Fixed

Platforms on Continental Shect£ Act,_ 2002 _ Hhich

provides for death penalty in regard to

being taken on any of ,the Scheduled offertces. Mr..

Mukul Rohtagi, learned Senior Advocate, who'

appeared for the Petitioners, urged that since the

provisions of the aforesaid Act had not been'

the

the

Hie

recourse' to

investigating' author:t:til-Ji:!S r::9v.ld not be per.mitted to

included

take

directions had been given by t;his Court in the

l
i

judgment dated 18th January 1 2013, that the case

was to be tried under tl1e of the

Harit.ime Zones Act, 197\) , the Indian Penal Code,

the Code of Criminal Procedure and the provis}.cms

of UNCLOS 1982.
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the Iridian Courts or even the: Italian 'Courts would
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j
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j
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: :~

theforRohta'gi

T~e qirectiQnWhich we

Mr.

Rohtagi ~ubmitted that since the

and

It was not our desire that any pa.rr.i.cuLar

Mr.

India

c:
.....; ,.'.

for

Petitioners, we do not see why this Court should be

. National 'InvestiQJation Agency cou Ld only try ·the

Scheduled Offences, refer:cedto in the Act. .the

investigation couJ,.d' not, in any everrt , be taken up

6. Having heard' the learned AttorneY General

called upon to decide as to the ag.e;q~y that is to

conduct the ir'rvestigCiti0n.

had given in our judg:rnent dated 18t:h January., 2013.

was in the context of wheth.e~ t.h.e;Kerala Courts or

have the jurisdiction to try the two . Ttalia.t"l

'under the. National Investigation Agency Act, 2008.

marines.'

and to take further steps in connec,tion therewith.. .

Agency waS to. be entrusted wi.th the ihvestigation

Our intention in' 9'ivi~g the direction for f,ormation

i..
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of a special Cour t; was for the Central Gqvernment

i
to first of all ent.nus t the investigation to a

'neutral agency, and. : thereafter' , to have a

"
dedicated Court having jurisdiction to conduct the

appointment of a Court; of COI\1.pei:ent juri.sdiction to
, :~

trial. Since steps have been duly takenfot'the

try the. cas e',' ,the,' Ce,nt.i<;il Gove~mnent appears .t.o

have taken steps, in terms ,of th.e diI:"e:ct;i:ons given

in our judgment· dated ~8th Janu'ary ,2013. It is

for the Central Government to take a decision· in

the l1latter.

7. If there,' is any jurisdictional error on the

part of the Central Government in this regard, it

will ab-Jays be open to the accused to 'question the

same. before the appz-opr.La'te f:QrtHI~.

8.. We, therefore, ta~e note of, the ste:j,')S t.aken

by 'the Central Governmenj: pursuant to the

directions giver; in our judgment dated 18th
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January, .2013 ;

c;:overnment t.o- take £uTther $t.~P$ in the matter.

9. In addition to the above. we ·sincerely hope'

-.
J

......

that the investigation will be co:rn.plete:d at an

early date and the trial will also be conducted on

a di'ly-to-day b21sis and be completed expeditiously:

as Hell.»

10. The terms and Gonqitions regarding bail, as

were indicated. in our O.rder {lated lSt
.
h January,

2013, will continue to remain operativ.e. in the

meantime.

(AL~ ~R)

(ANIL R. DAVE)

New ..Delhi
Dated: Apr~l 26, 201~.

IT-51



163
ANNEXURE-A-4

iN THE COURT OF SH. DHARMESH SHARMA ASJ-1, SPECIAL JUDGE,

,PATlALA HOUSE COURTS, NEW DELHI

STATE (NIA) VIS l'v!assimilianoLatorre and Salvatore Girone

NIA Case number RC-04/2013/NIA/DLi u!s 302,
307, 427 IPC and Sec 3 of SUA Act 2002'.

1

SUB:- APpLICATION ON. §?EHALFOr: CHIEF .1NVES'flGATJON

OFFICERFORif">.KING..4.PPROPRIATE M/S~F0R TRANSFER

O~G0SibDY'O~A(;'CUSED MAs§I~~iJti\NO .lATORREAND
. , - , -, .-.. , -. " -_....

SALvATORE·GIRONE IN 80MPI..IANCE .Q·FHON.'BLE
SUPHEk1E'CbURTS.0RWER .

I
I

MOST.R.ESPEGTEULLYSHOWETH:

1. That the Hon'ble Supreme Court If) the order dated 18.012013 in Writ

Petitiorr No. 135/2012 (Civil) an,d Special Leave Petition 2037012012

had directed the Central Govt. to constitute a Special Court to try the

case against the Italian marines Massirmiiano Latorre and Salvatore

Girone the copy ofthe order dated 18.01.2013 of Hon'ble Supreme

Court IS attached herewith as Annexure-A.

2, That In obedience.of the above order of the Hon'ble Supreme Court the

-Central Govt. Ministry of Home Affairs atterconsultation with Hon'ble

Chief justice of'lndia and Hon'ble Chief Justice of Delhi High Court

appointed and designated this Hon'ble Court, the' court of Additional

Session' Judge ~01, Patiala 'House, New Delhi as special designated

court to try and dispose the case. Copy of the order dated 15.04.2013

of Central Govt. bearing no. 17011/27/2012- 15-1V is attached herewith

as Annexure-B.

3. That in obedience of the same order of the Hon'ble Supreme Court the

Central Govt Ministry of Home Affairs entrusted the investigation of the
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I case to National Investigation Agency vide order dated 01.04.2013 No.

F11011119/20B-IS-IV. Accordinqly, the National Investigation Agency

has re-registered the case as RC-4/2013/N1A/DU dated 04.04.2013
. -
~nd the FIR, has been.submitted before the Hon'ble Chief Metropolitan

Magistrate Court, Patiala House Courts, New Delhi. The case is under

Investigation and I.P, Vikraman Deputy Superintendent of Poiice,

National Investigation Agency is the CIO of the case copy of the FIR is

attached as Annexure-C.

4. That in the aforesaid order of the Hon'ble Supreme Court, the Hcin'b1e

Supreme Court has observed that" Til) such time as the special court is

set up the petitioners 2 and 3 wilrbe under the custody of this court".

The petitioners are Massimiliano Latorre and SalvatoreGirone and as

per the information' available with the National Investigation Agency

they are at the Italian Embassy, New Delhi. They are marking their

presence in Chanakya Purl Police Station, New Delhi in every week. All
, .->. :<

the documents and the materialobjects which were in the custody of

Chief, Judicia! Magistrate, Kollam have since been transferred in the

sealed' condition to the Hon'ble ChiefMetropolitan Magistrate, Patiala

House, New Delhi and the Hon'ble Chief MetropoiitanMagistrate.

.Patiala House, New Delhi entrusted the same in my safe custody.

PRAYER

It is submitted before this Hon'ble Court that the Hon'ble Court may

take appropriate steps for transfer of custody of the accused Massimiliano

Latorre and Salvatore Girone to this Hon'bJeCourt as per the direction of the

Supreme Court Judgment dated 18,01.2013,

New Delhi
Dated: 27.11.2013

TRUE COpy

P. Vikraman. OS?
NiA
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P. NN6Y. unJS ·-A"':5

NA'TIONAL IN"\FESTIGATION AGENCY
FIRST INFORlVLq.,TION REPORT

. (Under Section: 15-1 Cr. PC)

Sook No. 001 Serial No. 43

1. District: New Delhi' PS: NATIONAL INVESTIGATION AGENCY, NewDelhi

j:

2. (i) Act: IndianPenal.Code

FIR No. 4 Date: 04/0412Q13

: Section(s} 302, 307, 427 read with 34

(2) Act: SUPPRESSION OF UNLAvVFUL ACTS: Section(s} 3
AGAiNST SAFETY OF MA.RITIME
NAVIGATIQN .A.ND FIXED PUHFORiv1S

ON CONTINENTAL SHELF .';CT, 2002

of two fishermen namely Jelastin and Pinku

;b:/t~vo ;H~liar.Marine~~,bb8rd\iEtfl:ica an Italian ship 31 N M from north-west of

N&i:hd}jk2tatO$tarr~li~e'S·:aXidn:;inAt#.bi;31J Sea on 15-2-2012 at 430 pm

(h) Day: Wednesday Date:'."1 S/02/2012 Time: 4.30 pm

4. [c] Information received at PS, NL,\'New Delhi through Government of India,

Ministry or Home A.ffa!r;;, New Defh vide Order No. 11011/19/2013-IS.1V dated

,01/04/2013

(d)G.P. No. 35 Date: 04/Q4/2013 Time: 17:45hrs

, ,!

j

4. Type ~f Information: Oral reduced to INri!ing

5. Place of Occurrence:

(a) Direction and Distancef"rozil PS BeafNo.: ,}1 }';;aLlilC's!miles ,'dfi

('h)".%ddtess: 3,l'!N"M!from"~Jeeh?S'kafa,,c0sst~t~~t:7$r:t~6~;~~;iif:~~~i~r:~~~;§e?,
(er II~lcase,ou"tsidethe!itnitofthis;PoliceStafioq, then' r':iit-.

Name pfPS(Qq~stalF'S.Neend2k2ra District: Kollam State: Keraia
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Complainant I inforrnarrt.,

(a) Name

(b) Father's Name

;
, -,

Frecdy

6csco

(c)DatejYear of Birth

(d)Passport 'No ~:

r: (e) Place of issue

(f) Profession

(9) Address "

:~'.

fisherman

House No,1174, Pcothura Christ Nagar. Eznudesorn
Vi!fage. Vilavinkodu. Kanyakumari Dist, T.Nadu

7. Details of known I suspected I unknown accused with fuU
particulars (attach separate sheet, if necessary)

11) Mr. Latorre Mas;;imiiiano, aged 45 years, Italian, holder of Italian Passport No"
,AA1465972 (Chief Master S'ergeant, San Narco Regiment, Italy)

2) Mr. Salvatore Cirone aged 34 years, ttalian, holder of Italian Passport No. Si 1'1982
(Sergeant, San Marco.Reqirnent. Italy)

8. Reasons for delay in report.ing by the compfainarrtjinforrnarrtt­
No delay

9. Particulars of properties .stofen

(Attach separate sheet, if necessary):-NjA .

iO.Total value of propertylost:- , Not available

J

11. In,quest report j U.D. Case No., If any:- 2 reports of.dec~ased

J elastin & Pinku

12. First information 'contents (Attach separate sheet, if required)

As per MHA Order No." 11011/19/2013-!S.IV dated 01/0412013 issued under

section 6 (5) read vvith Se~t:on: ,8 of NI,.6, Act, the ,FiR No.2/2012 of Coastal PS,

,Neendakara. ~Ol!~m ',reproduced "below in full (along with English translation), is taken

over fer Investlgaticn:{Copy'of MHA order enclosed) <
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. ;.' l£1-
13. Action taken.- Re-registered the case as RC-04/2013/NIAJDU and cirected Shri, ?:
Vikraman, DSP, t'-jl,t." Kochi Branch, Kerala to take up the investioation as the Chief
investigating 'Officer (CIO). '

14. Signature I Thumb Impression
of the Complainant ; informant:

Name: ANUP KURUVILLA JOHN, lPS

Rank': Supdl 0: Police, NfA, New Delhi

Name of P.S : National Investigation Agency
New Delhi

15. Date and time of dispatch to the court:: 01 /04/2013, __HRS

b'2l~.y-3 Co

Documents Enclosed:

,;'

1,

..,
~':

Order No, 11011/1 9/2013-IS.iV dated 01/04/2013 of Government,ot India, Ministry of
Home Affairs: New DEilhi.·

Photo Copy of FIR in Crime No. 2/201'Z"datec 15.02.201'2 of Coastal PS, Neendakara

Kollarp District

« "~'

·..,,;'

Copy to " "i?::;:~'<:r;';'! .
'. • < ." ' • • , .,,,~O'\t.\.\i;"
I, <2hief ivletropodan Magls\rate, Patiala House Courts. New DE;lm;l"~l

,2. NIA Special Court, Patiala House Courts, New Q€ih) One t\c?< .... \

3 JS (IS-I), MHA New Delhifor information

4, ,DIG, NIA Hyderabad (A..P)

5" Superintendent of Police. NiA, Koch., Kerala

6, cro
7.; Crime Section
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. .
f~aI1S1uted;;e:i:siO'ii:OnheFISjri Cr.1l2J26J 2"o(CoastriLPQ{ice Station

l =tL .
. . . '. . .... . ", Neendakara.· , . .... .. '. .

~ FIRST INFOR:V1ATION

An oral statement furnished before R. Jayaraj, CircleInspector of
.Police-Coastal Police Station, Neendakara, Kollam, "by the complainant

Freddy, age' 30 s/o Boscoresiding at House No. 1:174, Poothura Christ

Nagar, Ezhtidesom viIlage,,vilavinkodlf Taluk of Kanyakumari District

dated on 15.02.2012.
. . .

~'I have been working as a fisherman and have studied up' to the
tenth standard. r have been doing fishing work as syrang in my own boat
St. Antony, for the last, six years. It is at Neendakara that we usually do
the fishing work. In addition to me, there are 10 other persons as crew. ;

onboard ~y boat. They are Killary Francis, Johnson, Kinseriyan,

Clemence- Muthappan, Martin, Michael, Jelastin and Pinku. Ail others';

barring Jelastin, belong. to. my' native pIafe." Jelastin is hailing from

~'foQthakara. .I, along with the 10 men went out fishing to the sea last'

Friday (on 07,02.2012)" by 12'0 clock. Usually we return ashore after

fishing for six days having reached up to 60 Nautical miles. 'vVe do

fishing 'round the clock. Wefished for the last eight days. Usually, it is

me who steers the helm while the others do )he fishing. Duringthe last
night, as we did some angle work, it proved to be so poor. Hence, we
switched. over to the southern direction and while we were proceeding on

'a distance of 40 Nautical miles, the time was 04.30 PM when we reached,
west of Kayamkulam. All others barring Je1astin and Pinku were asleep

.at that time. It was .Jelastin who took the helm. Pinku was at the bow. 1

was suddenly aroused from by a sound to see that Jelastin was bleeding

from his nose and ear. He was sitting on his driving seat. He spoke

nothing. I howled, and others who' were asleep were aroused, by my

howling. Bullets were' being shot into the boat at that time. Then, I .

-warned.the others that "Kappalukar chudinan, eilam keele kida". Every:
body lay down .onboard the boat. At that tirne Pinku, who was onboard­

.. the stem, was h~ard 'h~:n:ding 'amrne. "we dashed to, .him to find that he
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1":f ~
breathed his last rwo breaths aEd p...rned our to be motionless, . I
examined his pulse, He "vas dead, Blood \\/15 oozing: out from the right

~ ~

side of his chest. I feared to examine his body cut of fear. There was a
. . I ~

little inflammation On the .rightside of the lower limb of Jelasrin. I did

. not examine how deer) Jelastin's' wounds were, out of fear and'

$ppreh~risiqn,ThetJ.r1l1g.\vas, done from the ship; which passed us by the
qght;sid~,:1J:e?cJih¥E() tIre north-west. The ship was painted in black atop
p..p:qred .. Citfhe,-bQtt()m. It was evident that the ship carried no,

cargo/load/freight' asit\vas·\velI afloat. The firing had conti~ued

apptQ)[ima{e]Yfor hV6m.inutes. The .ship lay approximately about 200

me:t~(i::vva:~t1qrpthebo?t. On firing, gas leaked out from the cylinders,'

\V.hiGhVietekepta.top1:h~beqat and in the wheeli:l9uS~;flS, th(~.:r.[rHlgbtOKe

ffie.'h.9seort1:li3"sam~.Thehullets came in faHii+$ Ii,!fc tQIT~!Jtia] "fa.ft.
abruptly helmed the boat,'a,vay. 1~i4 as'lde that of

Pinku's and covered with a tIle body being taken our:
from the, wheel house.Pinku was 20 years old.
I called Prabhu, owner of the wireless set in my
boat and apprised himdfWe Iip:tormed that it was out of
no provocation that the. shiprnen had killed nV0D;1,cn by 'nring,·~9,8.1arrn

sounded or mikeatiIlQllIlI::erfuept;',q:rFde- sh6t.J1fc:<1,)lothlIlg of
the sort was doneberore firin,Q 1JuHe,rs: p14i:;~qf 01Z:(;tl:trenc~

Nautical mile distant.'Ilorlh~\\;;e$ci€:cri~~kara, \,,/~, re(i9n. ed

Neendakara by abduttLQQ o"clQck. dead bodies are kept in
.' the mortuary of Districtp:oSpit~h:fColrauL
Agreed ok to the oral sfale::mmt

Fredy ."

Agreed ok to the, recitation of the oral being",
made.

,sd/~
Circle Inspector ofPolice
Coastal Police Station,
Neendakara, Kollarn.
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F'" NQ,'17Cf11/27/'201.2AS,Vr (lV)
::Govepi1 fnent of ! hdI?

Ministry Affzlirs
InternC11Secuhfy.." f Divisidn

North block, New Delhi
Dated. the 1510412013

" ORDER

Pursuant to the judgment of the Hon'ble Supreme Court of India in

Writ Petition (Civil) No. 135/2012 and Special leave Petition (Civil)

No. 20370/2012~ and the directions contained therein for setting up

of a Special Court to try the case of Mr. Massimilano Latorre and '

Mr. Salvatore Girohe, Petitioner Nos. 2 and 3 in the Wrrt Petition

and in relation to the proceedings before the Special Court

established under notification of the Government of India dated

15.04.2013 in terms of the order of Hon'ble Supreme Court dated

18.01.2013, the Central Government, hereby designates and',

authorizes the. National l~vestigation Agency to take tip the",
. . ..

investigation and prosecution of the case FIR No. 02/2012 which

was registered' at 'Coastal Police Station Neendakara, Kolfam

District, Kerala on 15.02~.2012,

This issues. in supersession of this Ministry's Order No,

11011/19/2013- IS:fV dated 01.04.2013

o{Rakesh Singh)
Joint Secretary to the Government of lndia
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To:-

1~) .. The Director General, Nationai Investigation Agency.

Splendor Forum, Jasola, Nel/,! Delhi,

2) The c;hief Secretary, Government of Kerala

3) The Chief Secretary, Government of NCT Delhi

4) Commissioner ,of Police, Delhi

5) PS to HM/PPS to HS/SS(lS)

TRUE COPY
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ANNEXURE-A-7

F. No, 11011/19/2013-1S,IV

. Govemment of India

Mihistry of home Affairs

Internal Security -1 Division

North Block, New Delhi
Dated, the 1,04.2013

ORDER

Whereas the Central Government has received' information that a

FIR No. 02/2012 was registered at Coastal Police Station

Ne~ndakara,Koliam District, Kerala in respect of the alleged firing

of incident leading to ,the death of the two Indian fishermen on

1'5,02,2012, The said case was chargesheeted by the Kera!a State
. .

PQli~e againstthe two ltatianMartnes, narnedti) Mc Latorre and (ii)

Mc Salvatc jerone under section 302, 307,427 r/w section 34 of

Indian Penal Code and Section 3 of the Suppression of Unlawful

Acts against Safety of Maritime Navigation and Fixed Platforms on

, Continental Shelf Act, 2002 (69 of 2002).

2. ' Arid whereas. the Central Government having regard to the

gravjty·of the issue involved is of the opinion that the offence has

been committed under the provisions of Suppression of Unlawful

Acts against Safety ,of Maritime Navigation and Fixed Platforms on

"

Continental Shelf Act; 2002 (69 of 2002) which is a Scheduled

Offence of the National Investigation Agency Act, 2008.
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3. Now, therefore, in' exercise of the powers conferred by

section 6(5) read with section 8 of the National Investigation

Agency, Act, 2008, .the Central Government hereby directs the

National Investigation Agency to' take up the investigation of the

aforementioned case and such other offences as may come to fight

during the said investigation. NIA may also associate Kerala PoBce
,

and the State Police of other concerned States during the

investigation.

(Rakesh Singh)
Joint Secretary to the Government of India

To:-

1) The Director, General, National Investigation Agency,

Splendor Forum, Jasola, New Delhi

2) The Chief Secretary, Government of Kerala

3} The DGP. Kerala

4} PS to HM/PPS to ,HS/SS(IS)

TRUE COpy
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KERALA POUCE

F!RST INFORMATION REPORT

(Under-Section 154 er-p.e)

Distrid:KOlLAM P,S. CaastalPS Year:2012 FIR No. 212012

Date: 1'5-02-2012

2. Act: IPe Sectiol'l(s):302

3. Date of Occurrence

(a)Oay: Wednesday Date from: .15-02-2012 Time period:

.16.30

Time from: 21.15 hrs Time to 21.15;hrs

(bjlntormaticn received at PS. Date: 15-02-2012

4.

Time: 23.15 hrs

(c) General OiaryRefl3renc,e: Entry N~.
J ..

Type ofinforrnatlon -

Time: .

5. Place of occurrence':' 33nautica! rr+1e north west from

Neendakara port at Ara~ian'sea

(a)Direction and distaece fr:om P.S"

6. Complainant/Informant

Beat No.

~: ,
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Place of issue
, .,

," s

(a)Name: Fredy

(b)Father's/Husband's Name: John Pesco

(c) Date/Year of birth: 30/2012

" (d)Nationaiity: lndi~n

(e)Passport No. Date of issue

ef) Occupation: Fishing

I (g)Address: House No: 111174, Poonthura Christu Nagar,

Ezhudesam Village, Vifavankode Taluk, Kanyakumari District

Details of known/suspect/unknown accused: An employee of

the ship painted black on top and red at bottom who had

caused the crime at the time of committing the same.

12. FIR Contents

i

, That the complainant and others were fishing at deep seas on

15-02-2012at around 4.30 pm off about 33 nautical miles north-west
~ .'

from' Neendakara harbourusinq St. Antony boat b~longing to the-

I
· .

. ,

complainant along with his ten workers including Jelastin and Pinky

and while they were moving in the boat fqr fishing an officer who was

in a ship having black paint on its top and red paint on its bottom fired

'continuously at the boat with the intention of killing tile employees of

2
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, e oat an with the knowledge that even death can occur because

of his action, because of his objection for their fishing at the deep sea

or, some other reasons, and Jelastin aged 48, a worker of the boat

w~s hit by bullet just below his right ear and Pinky aged 20 another

worker of the boat was hit on the right side of his chest and both of. ' ,

them died, The accused has killed them intentionally.

14, Signature of the Complainant sd/- (Fredy)

Sd/-
Signature of the Offioer-in-charqe of
, 'Police Station

Name: R Jayaraj
Rank: C I of Police, Costal PS, Neendakara

1522012

FIRST INFORMATION

,_.x;,

District: Kollam . Police Station: Coastal Police
Station, Neendal<ara

statement given orally by Fred~ (Mob. 07736593262) aged 30

years sib John Pesco, sto House No. 11/174, Poonthura Christu

Nagar, Ezhudesan Village; Vilavankode Taluk, Kanyakumari District

to R. Jayaraj, Circle Inspector, Neendakara Coastal Police Station.,

3
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My occupationjs fishing. I have studied up to class 10th. For

the last six years I am working as Syrang of my own 'fishing boat

named' St. Antony and am engaged in fishing. We do fishing in the

N/3endakara area" permanently. There are 10 other employees,

-namely Kil!ari,.Francis, Johnson, Kinserivan, elements, Muthappan,

Martin, Michel, Jelastin and Pinky apart from mein the boat. All the

other nine except Jelastin are natives of my own place. Jelastin's

house is at Muthakkara. On last Tuesday (7.2.2012) by 12.00 noon I

and workers set out for fishing. Normally we go up to 60 nm and do

fishing for up to 10 days and then' return. We catch fish both during

day and night. We were catching fish during the past eight days.

Normally it is me who drives the boat and others catch fish. The result

of the job .was n?t so good during the last night.

After reaching about to 40 nautical mi\e,we were.returning and

whenwe reached about24nm from the shore it was about 4.30 pm.

At that, time except .Jelastin and Pinky ail others were asleep. Jelastin

was driving the boat. Pinky was sitting at.the stern of the boat. When I

woke up hearing sound.Jt was found that blood was coming out from

I

the ears. He was sitting in the driver's seat but did not say anything. I

cried. Hearing my cry,' the others woke up. At that time firing from the

4
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Ship towards our ~oat was continuing. Then I told other in Tarnil that .. ,,",

the people from the ship is firing and asked them to lie down. All of us

.: lay on t,he deck of the boat. ~t that time there was a cry for help-from

the stern of the boat. I ran towards' there and found he breathed twice

heavily and lay still. I checked his pulse and r could understand that
, ,

~ ,--;

hy was dead. Blood was, taming from the right side of his chest. I did
~ I ,

. not examined because r was afraid. The firing was from a ship whkh

went north west to us ,onoUflight side. The ship is having black paint

cn its top and red paint cri its bottom. There was no load in the ship.

,It was standing high on the sea. There Was firing for about 2 minutes

from the ship. The ship was about 200'meters away from our boat.

The'bullets hit the top of the boat and the gas cylinder kept

inside the Wheel house and is hose was broken and gas came out

from it. The bullets were literally showering. I took the boat away at

high speed. Jelastin's body was taken from the Wheel House and

placed' near that of Pinky's and covered. .Jelastin is. about 48 years.

Pinky is about 20 years. ) called the owner of, the boat St Antony,
I

P~abhu from the wireless set of my boat and told him what happened.

Those in the ship gunn~d down two among us with no provocation at

all. Before firing from the ship no alarm was raised, no mike

5
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arnouncement made nor was there any firing in the air as a warning

to us. The spot of incident is about 31 nm northwest from here. We

reach,ed Neendakara harbour by 11.00 pm. The dead bodies are kept

at the mortuary ot"DistriCt Hospital, Kollam.

The statement was read out to me and found correct.

sdf- (FREDY)

The statement read out and he agreed that the same is correct.

SdJ-
Police Circle Inspector

Coastal. PS
Neendakara.

. Koltam, 15.2.2012

L TY1J<! COp'J )
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BEFORETHEHoN'HLEBEss16Ns GOURT.KOLLANf

Section 3 of SUA Act 2002 was incOfpQrstedin tmecaS~>on 26~03~

The above case stands' charge sbeeted under s,ection 302,307,427

riw 34 of the Indian Penal Code and under section 3 SUA Act 2002

2012 pursuant to the opinion of Ministry of SCt1pping in that regard.

'j

Q·hl"L",.I'i.-,",' 2002 is 'not maintainable in this case

factually or legaily. Hence it issubmitted that-coqnjzancernayrrot bet~ken

received that from the fact andhas

for the said offence.

This report is submitted foriuftheraGtion in this case.

Submitted
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IN THE SUPREME COURT OF INDIA

CIVIL,APPELLATE JURISDiCTION

SPECIAL LEAVEPmTI0N (CIVfLiNo,2037b OF2012
.. ~ . -, ".- - -"-.., , '" -, ","~ ... ",' "'" ~--"-----,-r-e-r--'".

IN THE MATTER OF:

.MASSlf\lILANO LATORRE & OTHERS

UNION OF INDIA & OTHERS

PETITIONERS

Versus...
.v, RESPONDENTS

COUNTER AFFH)AVITFIU:D·ON.8EHALF' 0FTHE.·SECOND
'-. --,.. .." ~ .. '; _., , -.-.... , .

'RESPOND~NT

I, ['1 R Ajith Kurnar, aged 44 years, son of, R. ~-1uthukrishnai1, Commissioner of
. .

i Police, Cochin' City, Kerala, residing at Ernakulam, Kerala, presently at Cochin, do

hereby solemnly affirm and stated on oath as under.-

1. I am the Commissioner OfPolice! Errtakuiarn, Keraia and I was supervising the

investigation arising out of the death of tV\,IO Indian fishermen on lSd1 February 2012

while they were onboard' an Indian shipping vessel. I am aware of the facts of the

present case. I am further authorized to affirm the present affidavit on behalf of the

State of Kerala and am filing this Counter Affidavit on behalf of the third respondent

also.

2, I have, perused a copy ofthe Special Leave Petition No. 20370 of 2012 fiiea by

the Petitioners. At the very outse~, Fdenv the correctness of the averments contained
:, ,',

in the Special Leave Petition except those which are specifically admitted hereunder. r

understand that the Special LeavePetition was challenging the judgment dated

29.05.2012 in W.P.(C) No. 4542/2012 of the files of the Honourable High Court 'of

Kerala.

3. I notice from the array of parties thatone t~assimiianc Latorre who is one of

the Italian marines and arrayed as the 1st accused who have shot at the Indian

flsherrnert is Petitioner No. 1 and Salvatore Girone, the other Italian marine who also

~. ;

shot at Indian fishermen, is Petitioner No. 2 and that the Republic of'rtaly is Petitioner
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No, 3. It ispointed out that during the pendency of the W.P,(C) No. 4542/12, the same

petlticners fii,ed W.P.(C) No. 135/12 before this Honourable Court for more or less

similar reliefs.

4. I further notice that Unj~n o(Indi3 through the Secretary, Ministry of Home

Affairs has been impleaded as Respondent No. I, the State of Kerala has been

impleaded as Respondent No. 2 and the Circle Inspector of Police was impleaded as

respondents No.3.

PRElIMINARY SUBMISSIONS AND BRIEFSTATEMENT OF FACTS:

5. The present SLP is filed by the Petitioners seeking Special Leave to appeal

against the final judgment dated 29.05.2012 in W.P.(C) No. 4542/12. Petitioner also
I

seeks stay of further proceedings in Crime No. 2/12 of Neendakara Costa! Poljce
I

Statioh.

6. At the outset itself, it is submitted that in W.P(C) 4542/12, the prayer itself was

<to quash fIR in Crime No.2j12 on the. files of Coastal Police Station, Neendakara. The

. challenge was repelled' by the Hon'ble High Court by virtue of the impugned judgment

and dismissed the Writ Petition. Be that as it may, investigation was completed and

Final report was filed on 18.05.2012 before the Chief Judicial Court, Kollam which is

the Court ha'ving competent jurisdiction. The case was committed to Sessions Court,

and numbered as SC No. 515/2012, on files of Principal Sessions Court, Ko\lam. SC No.

515/12, was the posted for preliminary' hearing on charge. Therefore, since the

information about the offence in the FIR was investigated and final report has been

submitted finding the guilt of the accused, petitioner's contention against FIR, cease to
i .

exist and the. Special leave Petition itself is practical!y infructuous.

7. The very same petitioners have filed a writ petition, VII.P.No. 135 of 2012

seeking termination of all'proceedings taken against the petitioners on the same set of

grounds. W.P.(C) No.135;'12 was filed when W.P.(C) No.4542/12 was posted for

~ " ·
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iu~gm~nt "Jh'll- th 'd 't 't" ' \ C3i--
J U le , ..' e e sal wn pe itlon was pending before the High Court, the same

petitioners filed W.P.(C) No.B5/2012 before this Honourable Court which is liable to

be dismissed as riotmaintainable.

. .1' 8. It is eiso submitted that the Writ Petition as well as the present Special Leave

. Petition is not maintainable atthe behest of RepubHc of Italy. The third petitioner being

a Sovereign State is not supposed' to invoke the writ jurisdiction of the High Court or

this Hon'ble Court challenging the Constitutional Authority of the Government of India.

The answering respondent, State of Kerala while exercising Its jurisdiction under the

criminal law, is only exercising the sovereign power of the Union and the attempt of

the petitioners to differentiate between the Union and the State Government is

probably Hi-advised and Highly deplorable. Secondly, the conduct of the Petitioners as

wouid be evident from the facts which are mentioned hereinafter do suggest absence

of bonafides and Petitioners are -atternpt'nq to subvert Indian constitutional processes

and the Rule of law.

9. That, in response to the questions of law raised in the Special Leave

Petition it is most re'spectfuHy ~Ubmitted that none of those questions of Jaw would

arise on the facts of this case, The petitioners 1 and 2 have committed a crime by

shooting and killing two Indian Citizens whife they were fishing within the territory of

India. Indian fishermen are permitted to do fishing within the Exclusive Economic Zone

of India which extend upro 200 nautical miles from the base line, Indian Exdusrve

Economic Zone is considered as an extension of Indian territory and India has

exclusive right and jurisdiction Viithin that area where foreign ships only have a right of

innocent passage. No foreign ship or its crew are permitted to do any actiVity except a

right of innocent passage in the Exclusive Economic Zone of india. In any case no

foreigner is permitted to use weapons in that area, The Indian waters extending upto

the Ercclusive Economic Zone' is under the surveiltance of Indian Coast Guard and

I.. . d f . ,
Indian i'>Javy. Even if the Italian Ship fV1.V, Enrica Lexie feared any km 0 SUSPlOOU5
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movement as alleged, within the exclusive economic zone of India, they ought to have "

informed the Indian CoastGuard and Indian Navy and certainly cannot shoot and kill

, Indian Citizens. legitimately fishing in that area. Petitioners 1 and 2 by resorting to such

an inhuman and illegal act, have committed a grave crime of murder which is

punishable under the Indian Penal Code. vVhen such crime is reported, the ponce has

rightly registered an FIR and initiated the investigation. The state police to whom the

commission of a crime within their jurisdiction is reported has all the powers to

proceed With the investigation and prosecution.

10. That the incident happened in this case is not an act of another sovereign

state. It is a cold blooded murder committed by two individuals, petitioners i and 2. It

does not involve any sovereign conduct and therefore the initiation of legal proceedings

will not constitute violation of principle of sovereign immunity.

. ,

11. That it is respectfully submitted that, initiation of legal proceedings in this

.case is not contrary to the principles of International Law nor in violation of United

Nations Convention on the law of the Sea. The act in question is a crime of cold

blooded murder by [NO individuals .who were deployed for the private security of a
, ~ .

, iC1rrcnant Ship. If is not.an act' o~a sovereign State and cannot by any stretch of

imagination be considered as an act ?f a. 'sovereign State entitled to immunity under

the United Nations Convention on the law of the Sea. Article 97.of the United Nations

Convention: on the law of the. Sea extends only in, high seas. Admittedly, offence is

committed within the area where the sovereignty of India extends and not in h~gh seas

as defined in article 97 of the United Nations Convention on the law of the Sea. Art. 97

and 58 \<vhich are relied on by the petitioners are not applicable in the present case. In

.~

UNCLOS, Art.27 and 28;speaks about Rules applicable regarding criminal jurisdiction

and civil jurisdiction onboard a foreign ship. Art.n specifically states that the criminal

•.;y
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JUriS iction or t e coastal state should not be exerdsed or:board a foreign ship passing .

I . ,
'h h t' t '. ' , _ ..
t roug , -11e ,ernLOrla, s~a to arrest any person or to conduct any investigation in

connection with any crime committed onboard, the ship during its passage, except in

some special cases. Art.27 (1) (a) states the first exception that if the consequence of

the crime 'extends-to the coastal State, 'criminal jurisdiction of that State would be

applicable onboard a foreign ship, The exception provioed under this Article is on the

basis of the effect principle .. Article 97 speaks about collision' and incidents of

naviqation in high seas whereas Art, 27 specifically deals with exercise of Criminal

Jurisdiction, Vi/hen there is a specific Clause dealing with the subject matter, reliance on

, .a clause which is not applicable to the present case is misconceived. That the vessel in

question is a merchant vessel an,d the marines deployed on the ship were in private

duty on guard of the private ship, The marines who were posted on private security

duty cannot be treated 'as in sovereiqn dUty and they were not exercising any

sovereign power, Petitioners 1 and 2 therefore do not enjoy any sovereign immunity,

Since they have committed a crime, there is no need of any formal consent to set the

law on motion.

12. That it Is.respectfullv submitted that the shooting and killing of two

,I

.innocent fishermen by petitioners 1 and 2 is a-cold blooded murder in violation of all

the principles of the law of the sea or international laws. There was no. provocation

from the fishermen, No warning shots were fired. The coast guard or Navy was not

alerted by the ship of any apprehension. The act in question is nothing but a criminal

act of murder which needs to be investigated and prosecuted under the criminal raw of

the Indian Union. The petitioner's attempt to describe it as an excessive use of force is

misledding and unsustainable. In t~e contiguous zo~e of the costal Statc, foreign

Merchant vessels only have a right of innocent passage. It doesnot have any right, to

use weapons against leqitimate fisher men of the costal Sate. Even if they apprehend

a~y suspicious activitv, ,they can only alert the Coast Guard
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13. It is denied that petitioners 1 and 2 were acting under authority of

Italian Law. The petitioners may be Italian Military personnel. But they were not in

furtherance of their military duty when they fired and killed two innocent fishermen

without any provocation. When the Police set the crimina! law in motion against such

aggressors on the basis of the inrormatton received by them, it will not tantamount to

initiation of proceedings against a sovereign nation. The accused persons being
i ",.

members of armed iorces does not mean that every iilegal act committed by them wiil

be considered as act done in exercise of their offoa I functions and attributabfe to

petitioner ,NO. 3 Petitioners 1 and 2 unnecessartlv dragging petitioner No. 3 in -to the

case for the purpose of claiming sovereign immunity to escape from their criminal

; culpability to which the sovereign state is acceding for reasons best known to them.

The dispute in issue is not between two sovereign states, but an individual offence

..:;.:. pure and simple. Hence principle of sovereign immunity is not applicable in this case.

14. That it is respectfully submitted that the incident happened within the

contiquous zone of India. Two Indian nationals were shot dead within the contiguous

ZOne of India. The deceased were en'gaged in their !egai activity of fishing. It is a crime
. I. .
committed may be by foreigners but within the Indian waters. The crime was

committed o~ an Indian vessel. Herein this case, the effect of the iliegal act extended

to the coastal state of Indian Union and therefore the police is duty bound to exercise

Its criminal jurisdiction to investigate and prosecute, the accused.

15. That, it is submitted that by no stretch of imagination it can be alleged

that a private mercantile vessel flying the fiag of a State wil! get the sovereign

immunity of the state. The very same merchant ship can be Visited, searched and

penaiized for the lapses by the.customs and other enforcement officers. It is

therefore clear' that private vessels are not having the immunity granted to warships

.as contended in the pennon. H~nte there is no embargo for Indian law enforcers for

visiting or'divertinq a mercantile ship involved in a crime.
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16. It, is' interesting to note that the present Special Leave Petition does .not

make, an adequate disclosure;' of material facts which lie Within the domain and

knowledge of the Petitioners. It is respecttuuv submitted that this Hon'ble Court may

decline to entertain such a petition on the ground of suppression and concearnent of

relevant and material facts. Before advertino to the grounds raised in the Special

Leave Petition, it is worthwhile to narrate the chronology of events in the above case.

I, t"

Date

1:;5.12,

Events

SHO, Coastal Police station, KoHam

'registered. FIR as per the complaint of

Freddy,' the owner of, the fishing boat St.

Antony

report of the deceased

ITl.12
i

Ajeesh Pink and Valantine @ Jelestine.

Ballistic expert examined the body of the

deceased and the fishing boat and collected

the evidences.

Coast Guard and Police Officers of Kochi City

boarded the ship around 11 am

The Ship E~jRICA .LEXIE was brought to Cochin Oil

Terminal

The investigation team boarded the ship

and the captain

questioned. Two navy guards Massimiiano Lattore

and Salvatore Girone were arrested
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20,2.12 :. The accused were produced before the court and

get them in police custodyupto 23.2,12

Order No. T3-16/673/12 by Director Genera!

Police, Kera!? constituting Special Investigation

LJj (.IUUILt=U before the Court and

got them in Police custody upto 1.3.12

25.1.12, Investiqation Team conducted search in the vessel

by obtaining warrant from court and seized 8

suspected. weapons and :ammunitions. Arms and
, .

ammunitions -were produced before the court fOT

FSL examination

before the court

1.3.12 and got them in police custody upto 5.3.12

W,P,(C) No,4542/E filed before the Honouraotel

High Court of Kerala for quashing fIR.

The accused were produced before the court and

they were remanded

examination was completed and r~<:1 nrc':

Learned Single Judge of the Hon'ble High Court

disposed Writ Petition 6083/12 to release the ship

with conditions

:1'· The legal heirs of deceased filed appeal before

Division Bench aqalnst the judgment to release the
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30<4.12.

7.5.12

9.5.12

12

The Hon'ble High court directed the ship owners

approach the learned fYlagistrate.

examination was received

The'shipping company fried. Special leave Petition

11942/2012 before Supreme Court.

Freddy filed a petition as Cl\1P 2201/12 before the

OM Court to release the fishing boat.

The SLP, was disposed. The Supreme Court
,

directed to release the ship

W.P(C) 135/12 was considered and posted to 26th

rw"'!o~c.lrl the ADGP Prisons and

DGP to consider the request of Italian authorities

for shifting the accused marines to Borstal School

Ernakulam. ADGP informed that the marines

stay at central rrison Thiruvananthapuram until

the repair work of Borstal school is over. The

Hon'ble Court ordered that the pendencv of this

matter before Supreme Court will not prevent the

trial from being proceeded witn.:

Ofvl Court Kollam ordered to release the fishing

boat on conditions. But the owner of the boat 1-1r.

Freddy had not- executed the conditions before the

,';;.:
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and the case !'
j'

I .
i! Judicial Magistrate's; Court; Kollarn

!was. numbered as CP 1/12,
!

". rCourt Brld jti~:·~tiIl i~ safe custody of p6fice:~l

,,-I' '..,' ..,.",., ....'...', .. .... "" ." ,', .:.,:'. '.... --f,IThe. request wa~ se~t to AD~P (South Zone, for r
i getting the Prosecution' sanction as per Section!

o J
9(12) of SUA Act for incorporating Section 3 ofI'

I
ISUAAct in this case .i

I;:::::!I::~;cr~a~pa~:;:~~:; be;~~ s~onsi
:-~!IFin~1 Report of the. case was submitted under I
i section 302, 30,7, 427 and 34 IPC and Section 3 orl

. ~

;J
suppression of Unlawful Acts Against Safety of 'I

'i
......../

.! ~
: ~.,!laritime Navigation and Fixed Platform on;

", .
i .f

!Continental Shelf Act 2002' before the Chiefl

·t
:1 Th~ ~~H~PPlicatjOn wa:~I~miSSed(

I,A~c~sed f;ledBail A;,;;&atio~ No35;7/1.2 ~rorel:
j Hon'bte High Court of Keraia and bail was granted \

I, on 30.5:12 ,

,I........... . ".. f .•.•.': ""~,'-=,_.~-~ - - ,-=,.•_..'-.. ~JIThe case vJas committed to the Sessions Court forI
iltrial.';

18.s.1~

I
J

.I{

r
1'22':S .:l~"

'j 19.5.12

""'.

I.,.

,I

'1 29.5.12

~~~.,..--'~=_, ..__...,.._._.. _"';:'._c. ~.-._._... - ... -... -,-".,j

[Report' tiled not to take cognizance under the,1

1relev;n' sections of SUA before the Sessions courti

I Koliam based on legalopinionl

.

','. '1', . i
. ,-,-:-:c=-""--"-'..........,..-,J
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2.6.12

15.6..12

I

I
· I.
. i6.6.l'Z.
)

:1

1 Italian, English>and Malayalamr '
t

I
I
I

"\'l~ ::···~--.,-;:-r-,~;~··:·.~::.~-:'''';''~:·.::;''.';'':-''_''-:-'·:-.-·..~·":·i

JThe accused were produced before tile Hon'ble]
.~ 1
ISess~onsC?urt as a first step to commence theil
j. . _ ' ....\

/:triaC Case is number as 5(,515/2012. The Counsell
. :1

L' J
'11 for the accused requested the Hon'ble Court that!I: " . ~", ../
I. the charoe ,should be translated to Italian and ail
:pane: should be made available who is.conversanr]

i·

t with Italian, English and Malayalam. i
I,' ',' /'

,-~-,=-",-,--,-.......p"-,=-c-"-~--c-"-~""- -----~.__' .;

!The accused were enlarged on bail after complying t
-/ the CO~dition5 imposed bv the Hon'bie High Court i
/. .. i

lA' panel .of nam~s~~ll~~-r~antwi;~-i'"1~iaY~la~,~1i
. I

English and Italian was submitted by the l'

" prosecution': .I.h. Ralden Jose Jacob, 2. Fr.. Pauli
! i
I antonym [vlullasser and 3, Fr. Joseph Sugun Lean 1
; =!

;f _i

1and all Of th,em belongs to Kollam District '/,

should be made available who is conversant with I
r

!

"

IT-51



~,:;",,,'-,-'"-'~'.__.

l f<' 'I.' d6~uments" to be 'ti-ansiated"t~ Italian.'Thel

Iprosecut,e~ opposed their demand·r

/
' The Sessions Court Kollam dismi~sed the CrI. M.P li
" I!1637j12 filed by the accused r

'96\ .

.r·
I
L

i..

IThe Hon'ble Supreme ~~~r~'6f I~dia ~~SmjSSed thef
! I

I !l ;:Ipetition filed b,Y the Dolphin Tankers for getting1
i" .. ,I
Iback the demand Draft they submitted before the!

, Hon'ble .High Court of Kerala for releasing the Shinl
J' t l

I

Enrica Lexie. Sri, ~.tJ.T. Georqe appeared for the I,
.State

;1
P-"='-"--,-""'-~_.-"_+..,,.......-'-""'-~_,--,---'-··c,".~,·~ ....,,~_..-.;--,.-.~;+~~

'/ The accu,sed filed CrI.,~1.P No.1648/12 before the]

"Hon'bleHlgh Court tor getting the translated!
t: ."

I

I version of charge and to stay the trial till it is 1

I.

12 4;7 .1:2

!

I
i obtained.
I.

rACCUS~~ 'p'~~sons ap~~~~~h~d"t~eHon'bl~'~up;eme'i
I .. ; 1

Icourt for 5tayin~ the trial procedures of Kollam 1
li

Icourt. The Court rejected their plea and posted the!, -,
. ~ .~

Isame t6 6thAugust2012 of healing. J
i ,.1

i

!The Court issued an interim stay till 30th July 2012'
·'If

j 18.7:12'
.[ .,

17.. Jurisdiction: That, as per section 1 of the Indian Penal Code it applies

to the whole of India inCluding land and the sea. There is no provision which excludes

ContiguoJs Zone or the Exclusive Economic Zone of India as defined. in the Maritime

Zone of India Act from, the, regime of Indtantaws. The Exclus:ve Economic Zone of .

India extends upto 200 Nautical !'viiles vv~ere India has exclusive light to economic

activities. Only Indian fisher men 'and'fishing boats registered in India has the right to

fish within the exclusive economic zone of India. Ail laws of India wHl extend upto
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Exclusive Economic Zone subject to limited exclusions with regard to the right of

innocent passage to foreign vessels. As Indian laws extend upto the Exclusive

Economic Zone of India, it is failacious to allege that Indian Municipal Court has no

jurisdiction"br 'authority over an offence committed within the Contiguous Zone.

Moreover, exercising powers conferred by Sub section (7) of Section 7 of the

Territorial Waters, Continental Shelf, Exclusive Economic Zone and Other Maritime

Zones Act, 1976, the Central Government has extended the operation of Indian Penal

Code and Crimina: Procedure Code to the Exclusive Economic Zones. Copy of the

Notification No. 5.0.671(E}date9 27.08.1981 is produced herewith and marked as

Annexure R/1. In. view of this notification extending the operation of Indian Penal

Code and Criminal Procedure Code to the Exdusive Economic Zones, there is no

I ,
ambiguity regarding the jurisdiction of Kerala Police to take cognizance of the crime

reported to it and to proceed in accordancewith law.

It 'is the submission of the respondent state of Kerala that police has jurisdiction to

prosecute the offenders in' this case who have committed a crime of murder wit" in

the ContiquousZone. India has exclusive jurisdiction to investigate andtry the offence

in view of Sections 2, 3 and 4 ofthe Indian Penal Code.

Section 2 says 'Every person shall be liable' to punishment under this Code and

not otherwise for every act or omission contrary to the provisions thereof, of

, I
which he shall be gUilD) within India,'

Section 2 takes into its sweep an act or omission contrary to the provisions of the

Code any act or omission by 'any person' by virtue of the fact that it has

committed 'in India',

Territorial Waters,. Continental Shelf, Exclusive Economic Zone and other

M'aritime Zones Act, 1976(Act 80 of 1976) is an Act promulgated by virtue of the
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powers under Article' 297 of the Constitution of India, as a comprehensive

legislation on the Law of the Sea. This Act iimits the extent of Maritime zones

'and waters.

;.11
However, by virtue of Section 7(7) of the Act, the. Central Government may by

notification extend any enactment to the exclusive 'economic zone or any part

thereof and any enactment so extended shaH have effect as jf the exclusive

economic zone or the part thereof to which it has been extended is a part of the .

territory of India.

In exercise of the powers under Section 7(7) of the Act 80 of 1976, Ministry of Home

Affairs, New Delhi had issued a notification as 5.0. 671(E) dtd. 27.08.1980, extending

the application of Indian Penal Code to the Exclusive Economic Zone. By virtue of this;

even, if a criminal Act has been Committed outside 12 nautical miles, if it has been

'committed within the limits of Exclusive Economic Zone (200 nrn), it would be treated

as a Crime Committed within·India.

Without prejudice to the.above contention, it is aiso the case of the state that India has

jurisdiction to investigate and prosecute the offence in this case because of Section 4

of the IPe.

Section 4 of IPe::

"Section (4) - Extension of code to extra-territorial offences> the provisions of this

code apply also to any offence committed by -

(i) any citizen of India in any place Without and beyond India.

(ii) any person on any ship or air craft registered in India wherever it may be.

(Hi) ~ny person on any place without and beyond India comrnittinq offence targeting

:1 a computer 'resource located in India.

:X

.,',
-0 0•
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Explanation:- In this Section -

(a) the word 'offence'lnduces every act committed outside India

which, if committed in India, would be punishable unde~ this

code"

.1

(b) The expression 'computer resource' shaH have the meaning

assigned to it in clause (k) of Section (1) of Section (2) of the

Information Technology Act 2000.1'

/'

Section 188 and 189 of Cr.P.C provides for trial of offenders in such case.

Section 4 of IPC deals with extra territorial operation of Indian Penal Code when an

offence is committed by any citizen " of India or by any person on a ship or

aircraft reqistered in India. Two vessels areinvolved in the present incident. Italian Ship

and Indian Boat. The crimehas been commltted, culminated and had its ultimate effect

on the citizens of India travelling in the Indian boat. According to Section 4, a vessel

registered in India, wherever .lt.rnay be, would be treated as Indian Territory.

Indian Penal Code for such act .as if that act had been committed within India. The

terms 'any person', 'any Indian law' ete. assumes significance under this Section. The

term 'any person' would take in petitioners 2 and3, though they are Italians. The term

'any Indian law' would mean that petitioners 2 and 3 would be liable not only by IPC

but by any Indian taw.

20, It is submitted- that there is no manifest error in interpreting the

Territorial Water's Act and Notification No. 5,0 57.l(E) dated 27.08.1981. The allegation

in the SpeCial Leave Petition that the said Government Order and Territorial Water's Act
, .
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wreinterpreted erroneously is absolutetv incorrect and hence denied. The impugned

act took place within the jurisdiction of India wherein the provisions of Indian Penal

Code can be extended successfully. The allegation that under Territorial Water's Act,

, the exerc(s,e of jurisdiction in respect of maritime law can only-be undertaken by the

Central Government :5 totaHy incorrect and hence denied. By virtue of the proviso of '

Section 7 of the Territorial Waters Act, State of Kerala has empowered to exercise its

jurisdiction over those areas upto 200 nautical miles. The contentions to the contrary

are false and hence denied. The allegation that the said notification does not form part

of the pleading before the High Court cannot be accepted at all.

21. The allegation that as per the office memorandum. dated 22.02.1983, the

said notification has only restricted interpretation is stoutly denied. Petitioner are

estopped from taking such a ,contention since it is taken up for the first time in the

above Special Leave Petlticn. It- is worthwhile to mention .that Notification No. SO

671(E) dated 27.08.19$1 was issued by the Central Government in accordance with

the proviso to Section 7(7)of the Territorial Water's Act. By virtue of this notification,

the application of Indian Penal Code and COd2 of Criminal Procedure was extended

upto 200 nautical ~iles. It is trite law that whenever the Government is amending,

modifying, deleting certain conditions, or altering the existing law, the amended law

has to be published. It is humbly submitted that there is nothing on record to suggest

that 5.0. No. 67iCE) dated 27..08.1981 was subsequently modified, cancelled or

amended.' Therefore, petitioner's contention that State of kerata has no jurisdiction is

I

devoid .of merits and liable to be rejected. In so Far as 5.0.671 E is not modified,

amenhed or cancelled, the State is perfectly justified in exercising its jurisejjction over

petitioners 1 and 2 who committed the offence of murder of· two persons whIch, is

punishable under Section 302 of Indian Penal Code.

22. It is respectfully submitted that International Convention has no

application .in facts of this case. -Even the UNCLOS recognizes Coastal State's authority

:·w
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to invoke its Penal jurisdiction when the consequence of the criminal Act ensued to me

territory of the Coastal State. Art. 97 and 58 of the UN Convention on the Law of the

Sea, 1982 (UNCLOS) which are.reueo on by the petitioners are not applicable in the

present case. In UNCLOS, Art.27 and 28 speaks about Rules applicable regarcing
"

criminal jurisdiction and civil' jurisdiction onboard a foreign ship. Art.27 spedficali",

state~ that the criminal" jurisdiction of the coastal State should not be exercised

onboard a foreign ship passi;g through the territorial sea to arrest any person or to

conduct any investigation in connection with any crime committed onboard, the ship

during its passage, except in some special cases. Arr.27 (1) (a) states the first

exception that if the consequence of the crime extends to the coastal State, criminal

jurisdiction of that State would be applkable onboard a foreign ship. The exception

provided under this Article is on the basis' of the effect principle. Article 97 speaks

-, about collision and incidents'of navigation in high seas whereas Art. 27 specifically

deals with exercise of Criminal Jurisdiction. When there is a specific clause dealing with

the subject matter, reliance on a e1a,use which is not applicable to the present case is

23. Territorial Vvaters, Continental Sheif, Exclusive Economic Zone and other

fv1aritime Zones Act, 1976 provides for limits of the Territorial Waters, Continental Shelf,

Exclusive Economic Zone and other Maritime Zones of India. The 1981 Act defines the .'

term 'maritime zones of India' as Territoriai waters of India or the exclusive economic

zone of India under section 2 (g). This Act contemplates requlation of fishing by foreign

vessels and even powers of search and seizure and also offences and penalties as

regards the exploration and fishing rights. Under 1976 Act the sovereignty of India

extends up to territorial water (12 nm). As defined u!s 5, contiguous zone which

extends up.to 24 nrn from the base line and the Govt. exercises powers with respect to

matters such a's security of India, immigration, sanitation, customs and other fiscal
• . : .i

matters. Exclusive economic Io'ne defined under section 7 extends upto 2.00 nm from

".

IT-51



.~ . 2o~
the base line deals with sovereign rights for exploration, exploitation and conservation

and management of natural resources and exclusive right and jurisdiction for scientific,

research; installation of structures, preservation and protection of marine environment

and such other rights n?C09riized by the Internationa! Law. Thus, when Sovereign India

exercise its rights even' over, exclusive economic zone (fishing, marine, exploration

rights etc.), it cannot be argued that State is .powertess to take action if a crime has

been committed on its citizens that too when the said crime is squarely covered under

Art. 27 of the UNCLOS.

24. ',It is respectfully submitted 'that the police has acted with jurisdiction in

this cese..Smce petitioners 1 and '2 has committed murder which was reported to the

police, they rightly initiated action under Criminal Procedure Code. The arrest and

detention of petitioners 2 and 3 is with authority of taw. Even according, to the

petitioners, the authorities in Italy considers that the act of petitioners 1 and 2 amount

to murder. As the crime was committed withln the contiguous zone, Criminal Law of

India extends" to those area and the police have the jurisdiction to take .action against

the petitioners 1 and 2.

25. It is submitted that this casedoes not involve any formation, enforcement

or adjudication of international legal obligations. It is a pure and simple criminal caseof.!.
I

mureerib beinvestidatedtrled and pUnished under the crimina! law of India. SinceT" .,,~,.' , ,..
fh.<:: petitioner5are:a~9Used arrest'$p (;ihd>d-etained for commission of a crime punishable

".,.' - .

under Section 302 of the .lndian Penal Code, Geneva Conventions 1949 has no

apphcation in this case.

26. The petitioners are stretching the facts of this case a bit too far to

i suggest tfiat it is a dispute between two sovereign states. It surprising that petitioner

NO.3 is taking upon it the responsibHity of Cl cold blooded murder committed by

petitioners 1 'and 2. State of' Ker~la is not subjecting petitioner No.3 to' its jurisdiction.
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On the co~trary, it is petitioner Nq.3 submitting 'itself to the jurisdiction of Indian

Courts by intervening in this case and by filing the writ petition before the High Court

! '
and before this Hon'.ble Court.

27: It is respectfully submitted that Union of India by notification

NoSO.671(E) dated 27.08.1981 has extended the operation of IPC and Cr.P.C to the

Exclusive Economic Zone of India. As the operation of IPe and o.r.c has since been

extended to the Exclusive Economic Zone, the investigation initiated by Kerala Police is

perfectly legal and valid,

28. It is respecttuuysuomltted that Article 94 and 97 of UNCLOS is applicable

only if the offence is committed onboard of a foreign ship but if the offence is

committed in the economic zone of India and the effect of the offence extends to the

COista,; state, then the crtrnlna: jurisdiction of the coastal state extends to such criminal

~ acts.

'1
29" The crime committed ~y petitioners 1 and 2 in this case is not an act of a

sovereign state. they do not enjoy any sovereign immunity. The crime was··

committed within the Contiguous Zone of India. The criminal law of India extends to .J

those areas and therefore the police is perfectly within its jurisdiction to arrest and

detain the accused persons. The accused persons, petitioners 1 and 2 are liable to face

criminal prosecution under Indian -Law in as much as they committed murder of two, ,

Indian citizens with in the territory .of India. It is not a sovereign act and they are not

entitledto any immunity. Unprqvoked sheoting of innocent Indian fishermen while

Fishing \'vithin the Contiguous Zone if to be treated as a sovereign act, it will lead to

serious consequences. Indian fishermen wiii the0 be vulnerable to attack any time

by guardsofforeign merchant ships. The allegation that tile accused persons were
. .

ab~ucted and kept in iliegai custody will amount to contempt of court and is highly

objectionable. They were in judicial custody till 02.06.2012 and there is no question of
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any violation Article 21 'of the Constitution of India. Accused were or a private'

arrangement between the Republic of Italy and the Ship owner's Association. They

were not discharging any Sovereign Functions. Moreover, they' cannot daimany

immunity after committing a crime in India. Arguments based on United Nations

-convention o~ ,Jurisdictional Immunity of States and Their Property, 2004 is rebuttable

'since this convent/oh has' not been ratified even .now. Italv has not signed it.,
.~: ,

fvloreover, Article 12 of, the Convention states that a State cannot invoke Immunity in

I case Of personal injuries and damage to property done on another State. Artide 5

specifica!!y states that a State enj?ys' immunity subject to the provisions of present

convention, Part-Ill of the Conventlon (Art. 10 to Art. 17) deals with proceedings in

which State Immunity cannot be invoked. Article 12 is such an exception.

30. That the concept of sovereignty as 'understood in public international law

contemplates sovereignty' to be an attribute of competence - both executive and

legislative. Therefore, a provtnctal unit shaH be sovereign, and not subject to the

authority of the Central/federal Government, insofar as matters completely within its

competence are concerned. Under the Constitution of India, in matters concerning

public order and police, States have exclusive competence by virtue of Article 246 read
I '.I " ..

with Entries 1 and 2, List n of the Seventh Schedule to the Constitution. It is thus

submitted that in matters ccncernlnq public order and police, States have powers.

Further, the mere factor,of interpretation of international obligations of the Union by

judicial authorities would not operate to. limit or exclude such competence of the

States to prosecute offences committed within their jurisdiction. In fact, it is settled

practice in foreign jurisdictions for provincial units to prosecute criminal, offences

committed ""ithin their jurisdiction. This pnnciple is founded on the Doctrine of

territoriality.

31, That it is further pertinen~ to point out that Petitioners No. 1 and 2 are in

faft not entitled to' any form of sovereign immunity. It is submitted that Petitioners No.
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1 and 2 are in fact contracted agents' employed by private marine vessels for their

security and protection, and such private agents do not ipso facto acquire the status of

law-enforcement officials. Petitioners No. 1 and 2 thus cannot be said to. be carrying. "

out functions 9f a governmental nature, so as to possess sovereignimmuni'ty.

32. That even if it is assumed that Petitioners No. 1 and 2 are in fact discharging

law-enforcement functions, it is submitted that the acts of Petitioners No. f and 2 being

completely outside the scope of their, function or employment, sovereign immunrty

cannot apply for such acts. It is a settled principle of international law that all privileges

ald Imrnunities attached with acts Onbehalf sovereign nations are limited to the extent

of functional necessity t.e, for actions beyond the scope of functional necessity, the

"

immunity shall not apply. Regarding the limits of immunity, the rule is that immunity

will govern and cover all actsand relationships entered into in the exercise of tile

essential functions of the nation. Thus, unlawful activities such as espionage, accepting

a bribe, committing fraudulent acts within the headquarters district, assault &

resistance with arrest, are not deemed to be official acts \Nhich attract immunity. In the

present matter, the acts of .the Petitioners No. 1 and Z are completely beyond the

purview of their official functions, and thus no sovereign unrnurutvis attracted for the

sarne.,

33. The Petitioners have, relied upon Articles 94 and 97 of UNCLOS

r
I

......

to emphasize upon the primacy of the flag state jurisdiction and that the

Petitioner No. 3 has the pre-emptive right to try Petitioner No. 1 & 2 in

accordance with its local laws. It is. respectfully submitted that Article 94 of

UNCLOS talks about effective exercise of jurisdiction and control by a state over
<

ships flying its: flag, only in administrative, technical and social matters. It does

not confer penal jurisdiction upon the flag state for trying a criminal act. It is

pertinent to note that clause 7 of Article 94 says that in the eventuality of a <

marine casualty or incident of naviqation on the high seas involving a ship flying
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its flag and causing loss of life and serious injury to nationals of another state,

the flag state and the other state shall co-operate in the conduct of any inquiry

held by that other state (in this case Union of India) into any such marine

casualty, ete.

34. Article 97 of UNCLOS does conrer penal jurisdiction upon the flag state but

only With regard to matters of collision or any other incident of navigation concerning a

ship on the High Seas. It nowherecontemplates conferring jurisdiction in a case of

unprovoked killing of innocent nationals of the coastal state.

35. The law of the seas was codified by the First United Nations Conference on

the Laws of the Seas at Geneva in. 1958. However, the 1958 conference failed to reach

agreement on a number of questions. Thereafter, a second Conference was held in
,

1960 which also failed to reach consensus. The third conference was convened In 1973,

to dr~w up a new comprehensive convention on the Jaw of the sea. The conference

finally adopted the text of the United Nations Convention on the Law of the Sea

(UNCLOS) in 1982.

36. India being a signatory 'to the UNCLOS, already had a legislation, the

Territorial waters, Continental Shelf, Exclusive Economic Zone and otherfvlaritime

Zones Act, 1976, (hereinafter referred to as 'the Territorial Waters Act of 1976'), which

governed the field of Maritime Zones and reflects the principle norms laid down in

. UNCLOS.

3]. Under the Territorial Waters Act of 1976, sub-section (2) of section 3 defines

thf .limit of the territorial waters as the line ever}' point of which 15 at a distance of 12

nautical miles from the nearest ipoint of the appropriate baseline. Section 4(1)

recognizes the right of a foreign Ship to an innocent passage through the territorial

waters. Explanation to sub-section (1) of section 4 referred above states, 'For the
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purpose of tnl~. section, passage is innocent so long as it is not prejudicial to the peace,

good order or security of India'. Section 5 defines the contiguous zone of India as an

area beyond and adjacent to territorial waters but within 24 nautical mites from the

nearest point of the baseiine:TheExclusfve Economic Zone of Indiahas been; defined

under sub-section (1) of section 7 as an area beyond and adjacent to the territorial

waters but within 200 nautical.rnlles from the baseline.

38. Under sub-section (7) of section 7, the Central Government may, by

notification in the official gazett~ extend any enactment to the Exclusive Economic

Zone. In exercise of the aforementioned power, the Central Government has extended.

the applkablllty of the Indian Penal Code as well as Code of Criminal Procedure in the

Exclusive Economic Zone of India. Hence, for any act, committed within the Exclusive

Economic Zone, which amounts to commission of an offence under IPC, action can be

taken by the state authorities as perthe provisions of Cr-P.e.

39, It is submitted that.on a fair construction of the provisions of sub-secnon

(4) ofSection 7 of the Act, territorial sovereignty, does exist ~'Jith India in respect of

both the mineral wealth as vvell as the power to regulate in respect of certain matters.

It may also be pointed out that obvlouslv jf sovereign rights can be exercised in the.

Exclusive Economic Zone, it would be open to tile Central Government to apply such

laws as are necessary and consistent with the purposes of sub-section (4). It is

submitted, therefore, that in the light of the above, there can be no doubt that the said

incident did not take place in the high seas i.e. beyond 200. nautical miles and

therefore the Indian State of Kerala did not lack any jurisdiction. It Is resoectrully

assured that the trial of the accused will take place in accordance with cue process of

law which is guaranteed under the Indian Constitution. Final Report was already

submitted before the Court haVing competent jurisdiction. However, it is expected that

the Republic of Italy vjill respect Indian law and permit the law to take its own course.
I
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40. The answermq respondent submits that death ef two Indian citizen, jf the

same is occasioned by unnatural means Le. caused' by an offence, is a non-

compoundable matter and must be tried in accordance with law. It is submitted that

the attempts on the part of Republicof Italy to seek various disclaimers and even to

compel the boat owner to enable an acquittal constitute direct interference in the

administration of the criminal justice system. The Republic of Italy, durinqthe headng

of the SLP (C) No. 11942 ot'2012, has fairly stated before this Hon'ble Court that the

settlements may be set aside which statement has been taken on record. Although the
.>'<1: ~

said statement is accepted by the 'State of Kerala, the Petitioner continues to question

the jurisdictipn of the Indian Courts as well as the State of Kerala.

r1. The State of Kerala submits that death of an Indian citizen, if the same is

occasioned by unna~urGl!) rneanst.e. caused by an offence, is' a non-compoundable

matter and must be tried in accordance with law. It issuornitted that the attempts on

the part of Republic of Italy to seek various disclaimers and even to compel the boat

owner to enable an acquittal constitute direct interference in the administration of the

criminal justice system.

42,. I crave leave and liberty to file a fUlier and more detailed reply if cahed

upon to do so.

43. In the judgment Aban Loyd Chlies offshore Ltd vs. Union of India, this

Hon'ble Court' has held that" The police and revenue jurisdiction of the coastal

I st~te is extended to the contiguous zone as well", Therefore, the spedal, leave

petition filed by the petitioners herein is devoid of merits and is iiable to be

dismissed. It is prayed accordingly,

DEPONENT

VERIFICATION
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I, . the above deponent.presently at Ernakulam do hereby verify that the

contents of my above affidavit are true and correct to my knowledge and belief

based on therecords available in ·my office. Not part' of it is false and nothing. .- .. '. ,~ .

rrl<Jteda, has been concealed there from. Verified at Emakulam on this the 10 day

of August, 2012.

DEPONENT

Solemnly affirmed and signed before me by the Deponent whom I know on this

the 10th day of August, '2012 at the office of the Advocate General, Emakulam.

".,

"''':»:
; -

er -.I~v~ C lJ• ~ Cl(''i
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ANNEXURE'~A·41,

Da: Syed Akbaruddin [rnailto: jskbindiaiWbHiaiLcornl
.lnviato: Saturday, April 27, 2013 9:50 Pivf ' "~

A: Mancini Daniele
Oggetto: Re. No death penalty likely i~ Marines Case as SUA 'Act
not invoked

On 27 Apr 2013' 21: 1.7, "Syed Akbaruddin" jsxpindia@omaif.com

wrote:,

/: The latest Supreme Court order in the matter of the Italian marines

has been read outof context leading to misleading reports.

It is clear from the Order that the judgment of 18 January, 2013

remains in operation and that the N1A has been designated by the

Central Governmentto investigate; the matter pursuant to the, 18

January 2013 judgment rather than the N1A Act.

Furthermore, the FIR No.2 of 2012 dated 29 August 2012, Coastal

PS Neendakara, Kollam v.;ill be the basis for the investiqationJt

follows that the later FIR re-registered by the MA under the NJA

. I Act is redundant and for the present the Suppression of Unlawfu]

Acts AgainstSafety,o~Maritime Navigation Act 2002 has not been

invoked.

In any case no question arises of death penalty being imposed In

the circumstances of the case if the Court was to return a verdict of

'guilty'.

TRUE COpy

.J
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