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THE TRIBUNAL, 

 

composed as above, 

 

after deliberation, 

 

 Having regard to article 290 of the United Nations Convention on the Law of 

the Sea (hereinafter “the Convention”) and articles 21 and 25 of the Statute of the 

Tribunal (hereinafter “the Statute”), 

 

 Having regard to articles 89 and 90 of the Rules of the Tribunal (hereinafter 

“the Rules”), 
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 Having regard to the fact that the Italian Republic (hereinafter “Italy”) and the 

Republic of India (hereinafter “India”) are States Parties to the Convention,  

 

 Having regard to the fact that Italy and India have not accepted the same 

procedure for the settlement of disputes concerning the interpretation or application 

of the Convention referred to in article 287, paragraph 1, of the Convention and may 

therefore submit their dispute only to arbitration in accordance with Annex VII to the 

Convention, unless they agree otherwise, 

 

Having regard to the “Notification under article 287 and Annex VII, article 1 of 

UNCLOS” and the “Statement of claim and grounds on which it is based” (hereinafter 

“the Statement of Claim”) dated 26 June 2015, addressed by Italy to India, instituting 

arbitral proceedings under Annex VII to the Convention in respect of “the dispute 

concerning the Enrica Lexie incident”, 

 

Having regard to the request for provisional measures contained in the 

Statement of Claim, 

 

Makes the following Order: 

 

1. Whereas, on 21 July 2015, Italy filed with the Tribunal a Request for the 

prescription of provisional measures (hereinafter “the Request”) under article 290, 

paragraph 5, of the Convention in the above-mentioned dispute;  

 

2.  Whereas, on the same date, the Registrar transmitted copies of the Request 

electronically to the Minister of External Affairs of India and the Ambassador of India 

to the Federal Republic of Germany; 

 

3. Whereas, by letter dated 21 July 2015 addressed to the Registrar, the 

Minister of Foreign Affairs and International Cooperation of Italy notified the Tribunal 

of the appointment of Mr Francesco Azzarello, Ambassador of Italy to the Kingdom 

of the Netherlands, as Agent for Italy; 
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4. Whereas the Tribunal does not include upon the bench a judge of Italian 

nationality, Italy, pursuant to article 17, paragraph 2, of the Statute, in its Request 

chose Mr Francesco Francioni to sit as judge ad hoc in this case; 

  

5. Whereas, in a Confidential Addendum to the Request relating to medical 

matters, Italy made a request to the Tribunal that the information contained therein 

should “not be publicly disclosed, including in any Order of the Tribunal”;  

 

6.  Whereas a certified copy of the Request was transmitted by the Registrar to 

the Minister of External Affairs of India by courier on 22 July 2015; 

 

7.  Whereas, pursuant to the Agreement on Cooperation and Relationship 

between the United Nations and the International Tribunal for the Law of the Sea of 

18 December 1997, the Secretary-General of the United Nations was notified of the 

Request by a letter from the Registrar dated 22 July 2015; 

 

8. Whereas, on 23 July 2015, pursuant to articles 45 and 73 of the Rules, the 

President, by telephone conference, held consultations with the Agent of Italy and 

Mr Choudhary, Joint Secretary, Head of the Legal and Treaties Division, Ministry of 

External Affairs of India, and Ms Singla, Joint Secretary, Ministry of External Affairs 

of India, to ascertain the views of Italy and India (hereinafter “the Parties”) with 

regard to questions of procedure;  

 

9.  Whereas, during these consultations, it was agreed that documentation 

relating to the Confidential Addendum submitted by Italy would be kept confidential 

and that any request from the Parties that the hearing or part of the hearing be held 

in camera should be submitted to the Tribunal not later than 6 August 2015; 

 

10. Whereas, pursuant to article 90, paragraph 2, of the Rules, the President, by 

Order dated 24 July 2015, fixed 10 August 2015 as the date for the opening of the 

hearing, notice of which was communicated to the Parties on the same date; 
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11. Whereas the Registrar, in accordance with article 24, paragraph 3, of the 

Statute, by a note verbale dated 24 July 2015, notified the States Parties to the 

Convention of the Request; 

 

12. Whereas, by letter dated 28 July 2015, the Minister of External Affairs of India 

notified the Registrar of the appointment of Ms Neeru Chadha, former Additional 

Secretary and Legal Adviser, Ministry of External Affairs, as Agent for India, of 

Mr Vijay Gokhale, Ambassador of India to the Federal Republic of Germany, as Co-

Agent for India, and of Mr Vishnu Dutt Sharma, Director of the Legal and Treaties 

Division, Ministry of External Affairs, as Deputy Agent for India;  

 

13. Whereas, on 30 July 2015, the Deputy Registrar sent a letter to the Agent of 

Italy requesting further documents, and whereas the Agent of Italy submitted the 

requested documents on 31 July 2015;  

 

14.  Whereas, by letter from the Agent of Italy to the Registrar dated 6 August 

2015, Italy requested the holding in camera of the part of the hearing concerning 

confidential information it had submitted in its Request;  

 

15. Whereas, on 6 August 2015, by electronic mail, India filed with the Tribunal its 

Written Observations, a certified copy of which was transmitted electronically by the 

Registrar to the Agent of Italy on the same date, and whereas the original of the 

Written Observations was filed with the Registry on 9 August 2015; 

 

16.  Whereas, since no objection to the choice of Mr Francioni as judge ad hoc 

was raised by India, and none appeared to the Tribunal itself, Mr Francioni was 

admitted to participate in the proceedings as judge ad hoc after having made the 

solemn declaration required under article 9 of the Rules at a public sitting of the 

Tribunal held on 8 August 2015; 

 

17. Whereas, in accordance with article 68 of the Rules, the Tribunal held initial 

deliberations on 8 August 2015 concerning the written pleadings and the conduct of 

the case; 
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18. Whereas, on 8 August 2015, the Registrar sent a letter to the Agent of India 

requesting further documents, and whereas India submitted the requested 

documents on 20 August 2015; 

 

19. Whereas, pursuant to paragraph 14 of the Guidelines concerning the 

Preparation and Presentation of Cases before the Tribunal, materials were submitted 

to the Tribunal by Italy and India on 9 August 2015; 

 

20. Whereas, on 9 August 2015, in accordance with article 45 of the Rules, the 

President held consultations with the Agents and counsel of the Parties with regard 

to questions of procedure;  

 

21. Whereas during these consultations, it was agreed that Italy would present its 

oral arguments dealing with confidential information in camera, in accordance with 

article 26 of the Statute and article 74 of the Rules; 

 

22. Whereas, pursuant to article 67, paragraph 2, of the Rules, copies of the 

Request and the Written Observations and documents annexed thereto, except for 

the documents referred to in paragraph 5, were made accessible to the public on the 

date of the opening of the oral proceedings; 

 

23. Whereas oral statements were presented at four public sittings held on 10 and 

11 August 2015 by the following: 

 

On behalf of Italy: Mr Francesco Azzarello, Ambassador of Italy to the 
Kingdom of the Netherlands, 
 
as Agent, 
 
Sir Daniel Bethlehem, Q.C., Member of the Bar of 
England and Wales, 20 Essex Street, London, United 
Kingdom, 
 
Mr Attila Tanzi, Professor of International Law, University 
of Bologna, Italy, 
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Sir Michael Wood, Member of the International Law 
Commission, Member of the Bar of England and Wales, 
20 Essex Street, London, United Kingdom,  
 
Mr Paolo Busco, Member of the Rome Bar, 

 
Mr Guglielmo Verdirame, Professor of International Law, 
King’s College London, Member of the Bar of England 
and Wales, 20 Essex Street, London, United Kingdom,  
 
as Counsel and Advocates; 

 
On behalf of India:  Ms Neeru Chadha, former Additional Secretary and Legal 

Adviser, Ministry of External Affairs,  
 
as Agent, 
 
Mr P.S. Narasimha, Additional Solicitor General, 
Government of India, 
 
Mr Alain Pellet, Professor emeritus, Université Paris 
Ouest Nanterre La Défense, France, former Chairperson 
of the International Law Commission, Member of the 
Institut de droit international, 
 
Mr Rodman R. Bundy, Eversheds LLP Singapore, 
Member of the New York Bar and former Member of the 
Paris Bar,  
 
as Counsel and Advocates; 
 

24. Whereas, in the course of the oral proceedings, a number of exhibits, 

including photographs and extracts from documents, were displayed by the Parties 

on video monitors; 

 

25.  Whereas, further to the request by Italy in its letter dated 6 August 2015, 

referred to in paragraphs 14 and 21, and as agreed by the Parties, part of the 

hearing on 10 August 2015 was held in camera, in accordance with article 26 of the 

Statute and article 74 of the Rules; 

 

26. Whereas, during the hearing on 11 August 2015, Judge Cot put a question to 

the Agents of Italy and India, in accordance with article 76, paragraph 3, of the Rules; 
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27.  Whereas India responded to the question put by Judge Cot during the 

hearing on 11 August 2015, and whereas Italy submitted a written response to that 

question on 12 August 2015; 

 

* * 

 

28. Whereas, in paragraph 33 of the Statement of Claim, Italy requests the 

arbitral tribunal to be constituted under Annex VII to the Convention (hereinafter “the 

Annex VII arbitral tribunal”) to adjudge and declare that: 

 
(a) India has acted and is acting in breach of international law by 
asserting and exercising jurisdiction over the Enrica Lexie and the Italian 
Marines in connection with the Enrica Lexie Incident. 
 
(b) The assertion and exercise of criminal jurisdiction by India is in 
violation of India’s obligation to respect the immunity of the Italian Marines 
as State officials exercising official functions. 
 
(c) It is Italy that has exclusive jurisdiction over the Enrica Lexie and 
over the Italian Marines in connection with the Enrica Lexie Incident. 
 
(d) India must cease to exercise any form of jurisdiction over the 
Enrica Lexie Incident and the Italian Marines, including any measure of 
restraint with respect to Sergeant Latorre and Sergeant Girone. 
 
(e) India has violated its obligation under the Convention to cooperate 
in the repression of piracy; 

 
 

29. Whereas, at the public sitting held on 11 August 2015, the Agent of Italy made 

the following final submissions, which reiterate the submissions contained in 

paragraph 57 of the Request:   

 
… Italy requests that the Tribunal prescribe the following provisional 
measures: 
 
(a) India shall refrain from taking or enforcing any judicial or 
administrative measures against Sergeant Massimiliano Latorre and 
Sergeant Salvatore Girone in connection with the Enrica Lexie Incident, 
and from exercising any other form of jurisdiction over the Enrica Lexie 
Incident; and 
 
(b) India shall take all measures necessary to ensure that restrictions on 
the liberty, security and movement of the Marines be immediately lifted to 
enable Sergeant Girone to travel to and remain in Italy and Sergeant 
Latorre to remain in Italy throughout the duration of the proceedings 
before the Annex VII Tribunal; 
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30. Whereas, at the public sitting held on 11 August 2015, the Agent of India 

made the following final submissions, which reiterate the submissions contained in 

paragraph 3.89 of the Written Observations: 

 
[T]he Republic of India requests the International Tribunal for the Law of 
the Sea to reject the submissions made by the Republic of Italy in its 
Request for the prescription of provisional measures and [to] refuse 
prescription of any provisional measure[s] in the present case; 

 

** 

 

31. Considering that, in accordance with article 287 of the Convention, Italy, on 

26 June 2015, instituted proceedings under Annex VII to the Convention against 

India in a dispute concerning “an incident … involving the MV Enrica Lexie, an oil 

tanker flying the Italian flag, and India’s subsequent exercise of jurisdiction over the 

incident”; 

 

32.  Considering that, on 21 July 2015, after the expiry of the time-limit of two 

weeks provided for in article 290, paragraph 5, of the Convention, and pending the 

constitution of the Annex VII arbitral tribunal, Italy submitted the Request to the 

Tribunal; 

 

33. Considering that article 290, paragraph 5, of the Convention provides that, 

pending the constitution of an arbitral tribunal, the Tribunal may prescribe, modify or 

revoke provisional measures in accordance with that article if it considers that prima 

facie the tribunal which is to be constituted would have jurisdiction and that the 

urgency of the situation so requires;  

 

34. Considering that the Tribunal needs to satisfy itself that there is a dispute 

between the Parties; 

 

35. Considering that, before prescribing provisional measures under article 290, 

paragraph 5, of the Convention, the Tribunal must first satisfy itself that the dispute 

between the Parties relates to the interpretation or application of the Convention and 

that prima facie the Annex VII arbitral tribunal would have jurisdiction;  
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36. Considering that Italy maintains that  

 
[t]he dispute submitted to an Annex VII arbitral tribunal concerns an 
incident that occurred [on 15 February 2012] approximately 20.5 nautical 
miles off the coast of India involving the MV Enrica Lexie, an oil tanker 
flying the Italian flag, and India's subsequent exercise of jurisdiction over 
the incident, and over two Italian Marines from the Italian Navy ... who 
were on official duty on board the Enrica Lexie at the time of the incident; 

 

37. Considering that Italy argues “that the law and the facts of the present case 

manifestly show that the Annex VII tribunal under constitution will have more than 

simply prima facie jurisdiction over the merits of this dispute”; 

 

38. Considering that Italy maintains that the dispute with India concerns the 

interpretation and application of the Convention, including, “in particular Parts II, V 

and VII, and notably Articles 2(3), 27, 33, 56, 58, 87, 89, 92, 94, 97, 100 and 300 of 

the Convention”; 

 

39. Considering that Italy argues that India breached the Convention by its 

“unlawful arrest and detention of the Enrica Lexie” and its “interference with Italy’s 

freedom of navigation”; 

 

40. Considering that Italy further argues that India breached the Convention by its 

“exercise of jurisdiction over the Enrica Lexie Incident and the Marines 

notwithstanding Italy’s exclusive jurisdiction over the same by virtue of the 

undisputed fact that the Incident took place beyond India’s territorial sea”; 

 

41. Considering that Italy maintains that, pursuant to article 97, paragraph 1, of 

the Convention, “in the event of an incident of navigation which gives rise to the 

penal responsibility of any person in the service of the ship, no penal proceedings 

may be instituted against such a person ‘except before the judicial or administrative 

authorities either of the flag State or of the State of which such person is a national’” 

and that, “[i]n the present dispute, Italy is both the flag State and the State of 

nationality”; 
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42. Considering that Italy further maintains that India also breached the 

Convention by its “exercise of criminal jurisdiction over the Italian Marines who, as 

State officials exercising official functions pursuant to lawful authority, are immune 

from criminal proceedings in India” and by its “failure to cooperate in the repression 

of piracy by exercising criminal jurisdiction over the Enrica Lexie Incident and the 

Italian Marines”; 

 

43. Considering that India maintains that the Enrica Lexie incident arose “from the 

killing of two innocent Indian fishermen on board an Indian fishing vessel, St. Antony”, 

which on 15 February 2012 was “engaged in fishing at a distance of about 

20.5 nautical miles from the Indian coast”;  

 

44. Considering that India admits that “the event which is at the origin of the 

dispute took place in the Indian EEZ and involved the MV Enrica Lexie, an oil tanker 

flying the Italian flag” and that “India envisages to exercise jurisdiction over the 

Marines”; 

 

45. Considering that India contends that “the Annex VII tribunal that Italy requests 

be constituted does not have jurisdiction to rule on the case that it seeks to submit to 

it” and that “the subject-matter of the dispute does not fall within the ambit of the 

Convention”;  

 

46. Considering that India argues that “this case is not covered by Article 97” of 

the Convention, contending that “there was in reality no ‘incident of navigation’, nor 

any collision between the two ships”, and that “[t]hey had no physical contact and 

Article 97 of the UNCLOS … is irrelevant by any means”; 

 

47. Considering that India further argues that “[t]he real question is to know 

whether or not the dispute between the Parties is covered by one or more provisions 

of the Convention”, that “[p]rima facie this is not the case if you focus on the real 

subject-matter of the dispute”, and that “the Convention does not contemplate the 

situation that is before” the Tribunal; 
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48. Considering that India maintains that “[t]he only legal issue is to know what 

State … has the jurisdiction to try the perpetrators of this shooting, which led to the 

death of two Indian fishermen”, and that “[o]n this point the … Convention is silent”; 

 

49. Considering that India contends that “[l]egal proceedings ... commenced in 

Indian courts under the relevant provisions of Indian law, as the victims were Indian 

nationals and they were killed on board an Indian fishing vessel”, and that the “early 

assertion of jurisdiction by Italy does not preclude India from exercising jurisdiction 

over the killing of its nationals who were fishing in India’s exclusive economic zone”; 

 

50. Considering that India further contends that “the Italian marines were on 

board a merchant vessel, therefore, the Government of India was not obliged to 

recognize their claim of immunity under the Convention or any other principle of 

international law” and that “there was no piracy attack or threat thereof that could 

justify the killing of two Indian fishermen so as to attract the application of the 

Convention and thus the prima facie jurisdiction of an Annex VII tribunal”; 

 

51. Considering that both Parties agree that there is a dispute between them on 

matters of fact and law relating to the Enrica Lexie incident; 

 

52. Considering that, at the stage of the proceedings under article 290, 

paragraph 5, of the Convention, the Tribunal must satisfy itself that any of the 

provisions invoked by the Applicant appears prima facie to afford a basis on which 

the jurisdiction of the Annex VII arbitral tribunal might be founded;  

 

53. Considering that, having examined the positions of the Parties, the Tribunal is 

of the view that a dispute appears to exist between the Parties concerning the 

interpretation or application of the Convention;  

 

54. Considering that, for the above reasons, the Tribunal finds that the Annex VII 

arbitral tribunal would prima facie have jurisdiction over the dispute; 
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** 

 

55. Considering that article 283, paragraph 1, of the Convention reads as follows: 

 
When a dispute arises between States Parties concerning the 
interpretation or application of this Convention, the parties to the dispute 
shall proceed expeditiously to an exchange of views regarding its 
settlement by negotiation or other peaceful means;  

 

56. Considering that Italy contends that the requirements of article 283 of the 

Convention have been satisfied in light of “[e]xtended attempts to negotiate a 

solution ... with Ministers and other high-level government representatives of both 

States meeting several times to discuss possible solutions”; 

 

57. Considering that Italy maintains that “[i]t was only in late May of this year 

[2015] that it became clear beyond doubt that a negotiated settlement would not be 

possible”; 

 

58. Considering that India states that “[n]othing happened in May [2015] to 

change what had been the status quo over the previous 14 months” and recognizes 

that “in the spring of 2014, it was apparent that a diplomatic impasse had been 

reached”; 

 

59. Considering that both Parties agree that an extensive exchange of views has 

taken place and that this did not lead to an agreement between the Parties regarding 

the settlement of the dispute by negotiation or other peaceful means; 

 

60. Considering that, having examined the circumstances of the present case, the 

Tribunal is of the view that the requirements of article 283, paragraph 1, of the 

Convention are satisfied; 
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** 

 

61. Considering that article 295 of the Convention provides: 

 
 Any dispute between States Parties concerning the interpretation or 

application of this Convention may be submitted to the procedures 
provided for in this section only after local remedies have been exhausted 
where this is required by international law; 

 
 

62. Considering that India contends that the procedures required by article 295 of 

the Convention are applicable in this case; 

 

63. Considering that India argues that although Italy “pretends to act in order to 

protect its own alleged rights, Italy in reality behaves as if it were espousing its 

nationals’ rights while clearly the conditions for exercising its diplomatic protection 

are not fulfilled”;  

 

64. Considering that India maintains that “Italy should have exhausted the local 

remedies available before the Indian courts” and that “an Annex VII tribunal can only 

exercise its jurisdiction and rule on the claims of Italy once all remedies available to 

the two accused have been exhausted”; 

 

65. Considering that Italy states that “the rights claimed by Italy are rights of Italy, 

rights which have been directly infringed by India” and that “[n]o question of 

exhaustion of local remedies arises”; 

 

66. Considering that Italy further maintains that the requirement of exhaustion of 

local remedies “does not apply where the individual injured was a State official 

engaged in official business” and that “the invocation of the exhaustion of local 

remedies rule is not a matter for a provisional measures hearing…in any event the 

local remedies rule does not apply here”; 

 

67. Considering that, in the view of the Tribunal, since the very nature of the 

dispute concerns the exercise of jurisdiction over the Enrica Lexie incident, the issue 
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of exhaustion of local remedies should not be addressed in the provisional measures 

phase; 

 

** 

 

68. Considering that article 294, paragraph 1, of the Convention provides: 

 
A court or tribunal provided for in article 287 to which an application is 
made in respect of a dispute referred to in article 297 shall determine at 
the request of a party, or may determine proprio motu, whether the claim 
constitutes an abuse of legal process or whether prima facie it is well 
founded. If the court or tribunal determines that the claim constitutes an 
abuse of legal process or is prima facie unfounded, it shall take no further 
action in the case; 

 

69. Considering that India states that “Italy’s initiative constitutes an abuse of 

legal process, an abuse which India reserves its right in due course to draw the 

attention of the future Annex VII tribunal in accordance with article 294 of the 

Convention”; 

 

70. Considering that India also states that “Italy chose to seise Indian courts and 

now turns away from them and seeks to remove the case to the international level” 

and that “a party cannot claim irreparable prejudice or undue burden if it voluntarily 

submits to the jurisdiction of one court (in this case, India’s Supreme Court) and asks 

that court to decide the essential questions in dispute – jurisdiction and immunity – 

and then later turns around and argues that actually those questions should be 

heard and decided by another court or tribunal, the Annex VII arbitral tribunal and 

that the first court, the Supreme Court, should be enjoined from proceeding further”; 

 

71. Considering that Italy, in response to these allegations, states that “[i]t is 

Italy’s right to start proceedings under UNCLOS in connection to a dispute which 

India’s own Supreme Court accurately characterizes as concerning the interpretation  

of UNCLOS provisions”;  
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72. Considering that Italy also maintains that “Italy objected promptly” to the 

Indian domestic proceedings, and that  

 
[a]s for the idea that there was some kind of “fork in the road” here and 
that Italy opted for the domestic process, this is so completely unfounded 
that it barely warrants attention. Italy did not opt for domestic proceedings. 
Its marines were subjected to them; and, in any event, there is no basis or 
precedent for the notion of “fork in the road” in the context of inter-State 
proceedings; 

 

73. Considering that the Tribunal is of the view that article 290 of the Convention 

applies independently of any other procedures that may have been instituted at the 

domestic level and Italy is therefore entitled to have recourse to the procedures 

established in that article and, if proceedings are instituted at the domestic level, this 

does not deprive a State of recourse to international proceedings; 

 

** 

 

74. Considering that article 290, paragraph 5, of the Convention has to be read in 

conjunction with article 290, paragraph 1, of the Convention; 

 

75. Considering that, under article 290, paragraph 1, of the Convention, the 

Tribunal may prescribe any provisional measures which it considers appropriate 

under the circumstances to preserve the respective rights of the parties to the 

dispute; 

 

76. Considering that, in this regard, Italy invokes its rights under the Convention 

and customary international law, in particular “(a) Italy's right of exclusive jurisdiction 

over the Enrica Lexie Incident, including in relation to the exercise of criminal 

jurisdiction over the Marines; and (b) Italy's rights in relation to its own immunity and 

the immunity of its officials”;  

 

77. Considering that Italy argues that as the flag State it has the right to exercise 

exclusive jurisdiction over vessels flying its flag as set out in article 92, paragraph 1, 

of the Convention, which is applicable to the exclusive economic zone by virtue of 
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article 58, paragraph 2, of the Convention, and that none of the exceptions provided 

for in the Convention or in other treaties applies in the present instance; 

 

78. Considering that Italy states that it promptly “asserted its jurisdiction over the 

Enrica Lexie, over the incident and over the Enrica Lexie crew, including the Italian 

Marines” and subsequently attempted to exercise and defend its exclusive 

jurisdiction;  

 

79. Considering that India argues that, since two of its unarmed fishermen were 

killed, the right “to inquire, investigate and try the accused” is a fundamental right of 

India; 

 

80. Considering that India maintains that under the Convention “immunity from 

the jurisdiction of any State other than the flag State is available only to warships and 

Government ships operated for non-commercial purposes” and notes that “no 

bilateral agreement exists between India and Italy for granting such immunity to 

armed forces personnel of Italy”;  

 

81. Considering that India claims that its right “to continue the judicial process that 

has been set in motion” should be preserved and that if the first provisional measure 

requested by Italy was granted, “the right of India to pursue its judicial review of the 

case would be severely prejudiced and effectively prejudged”; 

  

82. Considering that India argues that “[i]f granted, Italy’s second requested 

provisional measure … would prejudge the decision of the Annex VII Tribunal or 

preclude its implementation”; 

 

83. Considering that, in provisional measures proceedings, the Tribunal is not 

called upon to settle the claims of the Parties in respect of the rights and obligations 

in dispute and to establish definitively the existence of the rights which they each 

seek to protect (see Delimitation of the maritime boundary in the Atlantic Ocean 

(Ghana/Côte d'Ivoire), Provisional Measures, Order of 25 April 2015, para. 57);  
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84. Considering that, before prescribing provisional measures, the Tribunal does 

not need to concern itself with the competing claims of the Parties, and that it needs 

only to satisfy itself that the rights which Italy and India claim and seek to protect are 

at least plausible; 

 

85. Considering that the Tribunal finds that both Parties have sufficiently 

demonstrated that the rights they seek to protect regarding the Enrica Lexie incident 

are plausible;  

 

86. Considering that, pursuant to article 290, paragraph 5, of the Convention, the 

Tribunal “may prescribe, modify or revoke provisional measures … if it considers 

that … the urgency of the situation so requires”; 

 

87. Considering that article 290, paragraph 1, of the Convention stipulates inter 

alia that the Tribunal may prescribe any provisional measures which it considers 

appropriate under the circumstances to preserve the respective rights of the parties, 

which implies that there is a real and imminent risk that irreparable prejudice could 

be caused to the rights of the parties to the dispute pending such a time when the 

Annex VII arbitral tribunal to which the dispute has been submitted is in a position to 

modify, revoke or affirm the provisional measures (see M/V “Louisa” (Saint Vincent 

and the Grenadines v. Kingdom of Spain), Provisional Measures, Order of 

23 December 2010, ITLOS Reports 2008-2010, p. 58, at p. 69, para. 72); 

 

88. Considering that, as provided for in article 290, paragraph 5, of the 

Convention, the tribunal to which the dispute has been submitted may modify, 

revoke or affirm the provisional measures prescribed by the Tribunal; 

 

89. Considering that, as stated in its Request, Italy seeks the prescription of 

provisional measures on the following two principal grounds:  

 
(a)  the serious and irreversible prejudice that will be caused to its 
rights under UNCLOS if Indian jurisdiction continues to be exercised over 
the Enrica Lexie Incident; and  
 
(b) the serious and irreversible prejudice to Italy’s rights if its Marines 
continue to be subjected to Indian jurisdiction, in particular, to measures 
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restricting their liberty and movement, notwithstanding the 
commencement of international arbitration and the irreparable 
consequences for personal health and well-being that such restrictions 
will or are likely to cause;  

 

90. Considering that Italy further contends in the Request that “India’s decision to 

persist in exercising jurisdiction, notwithstanding the commencement of international 

proceedings under UNCLOS, creates a clear risk of prejudice to the carrying out of 

future decisions of the Annex VII arbitral tribunal”;  

 

91. Considering that Italy also points out that if India “perseveres in the exercise 

of jurisdiction, even proceeding to a criminal trial while the dispute is still pending, all 

risks of irreparable prejudice would be on Italy’s side”;  

 

92. Considering that India maintains that it “also possesses fundamental rights 

that would be prejudiced if the Tribunal were to accede to Italy’s submissions”, that 

its rights at stake are “even more important” and that in this case “what is irreparable 

are not the rights that Italy claims will be prejudiced, but rather the fact that two 

Indian fishermen are dead ...”; 

 

93. Considering that, with regard to the first ground on which Italy seeks 

provisional measures, India contends that “[t]his is pure, unwarranted speculation 

without a shred of evidence to back it up” and points out in this connection that “the 

conduct of the Indian courts in the matter over the past three years has been beyond 

reproach” and that “India’s Supreme Court has gone to considerable lengths to 

preserve Italy’s (and the two Marines’) rights, including the right to raise any issues 

of jurisdiction and immunity before the Special Court ”;  

 

94. Considering that, with reference to Italy’s second ground for seeking 

provisional measures, India further contends that “well-being and humanitarian 

considerations in favour of persons accused of a serious crime have to be balanced 

with that of the victims of the crime” and that “[i]t is a generally accepted principle 

that the latter should prevail in case of conflict”;  
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95. Considering that India points out that  

 
a party cannot claim irreparable prejudice or undue burden if it voluntarily 
submits to the jurisdiction of one court (in this case, India’s Supreme 
Court) and asks that court to decide the essential questions in dispute – 
jurisdiction and immunity – and then later turns around and argues that 
actually those questions should be heard and decided by another court or 
tribunal, the Annex VII arbitral tribunal;  

 

96. Considering that Italy states that under article 290, paragraph 1, of the 

Convention “the rights which the Annex VII tribunal has not yet adjudged” are to be 

preserved, that “Italy cannot preserve those rights if India continues to exercise 

jurisdiction”, and that Italy points out that “in its Written Observations, India has left 

no doubt as to its determination to put the marines on trial” and that “[a]s observed 

by Italy’s Agent, India has seemed to have already decided the outcome of that trial”;  

 

97. Considering that Italy further states that “[f]or all intents and purposes, 

therefore, the criminal trial, which India now insists should commence as soon as 

possible, would be a fait accompli, depriving the Annex VII tribunal of any effect if it 

decides in Italy’s favour”;  

 

98. Considering that Italy contends that “[i]n circumstances where irreparable 

harm is being suffered by Italy through each and every exercise of jurisdiction, 

urgency is demonstrated by the fact that the exercise of jurisdiction” by India is 

“certain and ongoing”;  

 

99. Considering that Italy points out that “[u]rgency ... is both humanitarian and 

legal”, that “... the status quo in relation to the marines is one where their rights and 

Italy’s rights are suffering irreparable damage on a daily basis” and that “[e]very 

additional day in which a person is deprived of these rights must be regarded as one 

day too many”;  

 

100. Considering that India contends that “[n]either the first nor the second Italian 

submission fulfils either the ‘aggravated urgency’ standard resulting from 

Article 290(5) of the UNCLOS or even the ‘basic’ standard of urgency”;  
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101. Considering that, with reference to the first Italian submission, India states 

that “[w]hen the facts are placed in their proper context, they show that there is 

absolutely no situation of urgency that justifies the Tribunal issuing an order 

restraining India from continuing to take judicial or administrative measures – 

measures that it has always carried out lawfully and with absolute fairness to Italy 

and the two Marines – or to exercise any other form of jurisdiction”;  

 

102. Considering that India contends that: 

 
The proceedings before the Special Court are in abeyance. There is no 
prospect that the stay in those proceedings will be lifted, or that the 
prosecution will present the results of the NIA [National Investigation 
Agency] investigation, which has been blocked by the application of Italy 
and the marines, that it will present that report to the Special Court, or 
that the defendants will have their opportunity to answer that case. There 
is no chance that that is going to happen in the near future, and certainly 
not before the Annex VII arbitral tribunal is set up and running; 

 

103. Considering that, with reference to the second Italian submission, India states 

that “the situation of either of the accused persons cannot justify any pre-judgement 

by this Tribunal concerning their conditions of living”; 

 

104. Considering that India points out in this regard that in the case of Sergeant 

Latorre new extensions for his stay in Italy are not to be excluded if necessary on 

humanitarian grounds and that “given the renewable six months leave granted by the 

Supreme Court on 13 July 2015, Italy is ill-advised to invoke any urgency in this 

matter”;  

 

105. Considering that India further points out that in the case of Sergeant Girone 

“the urgency of authorizing him to go back to and stay in Italy is belied by his own 

behaviour ...”, namely by the fact that in the proceedings before the Supreme Court 

of 16 December 2014 “he formally withdrew his interim application seeking to relax 

bail conditions so that he may be allowed to travel to Italy”;  

 

106. Considering that, in the circumstances of the present case, continuation of 

court proceedings or initiation of new ones by either Party will prejudice rights of the 

other Party; 
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107. Considering that the above consideration requires action on the part of the 

Tribunal to ensure that the respective rights of the Parties are duly preserved; 

 

108. Considering Italy’s request that the Tribunal shall prescribe the following 

provisional measures: 

 
(a) India shall refrain from taking or enforcing any judicial or 
administrative measures against Sergeant Massimiliano Latorre and 
Sergeant Salvatore Girone in connection with the Enrica Lexie Incident, 
and from exercising any other form of jurisdiction over the Enrica Lexie 
Incident; and 
 
(b) India shall take all measures necessary to ensure that restrictions 
on the liberty, security and movement of the Marines be immediately lifted 
to enable Sergeant Girone to travel to and remain in Italy and Sergeant 
Latorre to remain in Italy throughout the duration of the proceedings 
before the Annex VII Tribunal;  

 

109. Considering that the Tribunal is called upon to decide whether these requests 

are appropriate taking into account the facts of the case and the arguments 

advanced by the Parties; 

 

110. Considering that, in the course of the proceedings, the Parties advanced 

conflicting arguments on the status of the two Marines; 

 

111. Considering that Italy argues that the two Marines are part of its armed forces 

and therefore “[a]s State officials exercising official functions on board the Enrica 

Lexie pursuant to lawful authority, … immune from proceedings in India”; 

 

112. Considering that India states (see also paragraphs 50 and 80) that: 

 
Under articles 95 and 96 of the Convention, immunity from the jurisdiction 
of any State other than the flag State is available only to warships and 
Government ships operated for non-commercial purposes. Admittedly, 
the Italian marines were on board a merchant vessel, therefore, the 
Government of India was not obliged to recognize their claim of immunity 
under the Convention or any other principle of international law ; 
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113. Considering that the question of the status of the two Marines relates to the 

issue of jurisdiction and cannot be decided by the Tribunal at the stage of provisional 

measures; 

 

114. Considering that Italy argues that any risk to India’s rights could be addressed 

by an order that is directed to both Parties “not to take any step of criminal 

investigation or trial during the pendency of the Annex VII proceedings that could 

prejudice the rights of the other Party”;  

 

115. Considering that Italy maintains that its second submission is justified on at 

least three grounds: as a consequence of the first measure requested; by virtue of 

the applicable international standards of due process; and in light of the 

circumstances assessed during the hearing held in camera; 

 

116. Considering that Italy argues, relying on the Order of the Tribunal in the 

“Arctic Sunrise” Case, that international standards of due process would be violated 

“if the measures restricting the marines’ liberty are not lifted promptly”; 

 

117. Considering that, according to Italy,  

 
a freezing order in respect of the criminal proceedings is not enough. 
Italy’s rights engaged by the prejudice that is posed to its State officials 
cannot be adequately addressed, or even addressed at all, by an order 
that simply maintains the status quo; 

 

118. Considering that, during the hearing, Italy undertook to abide by any decision 

the Annex VII arbitral tribunal will render and “to return Sergeant Latorre and 

Sergeant Girone to India following the final determination of rights by the Annex VII 

tribunal, if this is required by the award of the tribunal”;  

 

119. Considering that in the view of India “the measures invocated by Italy would 

clearly jeopardize the effectiveness of India’s rights at stake”; 

 

120. Considering that India strongly objects to the allegation of Italy that it has 

violated international standards of due process;  
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121. Considering that India further points out that the first submission by Italy does 

not indicate the period of time in which no judicial or administrative measures may be 

taken against the two Marines;  

 

122. Considering that India emphasizes, in respect of the second submission by 

Italy, that it is its right to see that justice is done for the two dead fishermen;  

 

123. Considering that India further points out that the second submission by Italy 

corresponds to the request on the merits Italy makes under letter (d) of the relief 

sought in its Statement of Claim and thus, if granted, would prejudge the merits 

contrary to the object and purpose of provisional measures; 

 

124. Considering that, as far as the undertaking by Italy is concerned, India stated 

during the hearing that it “has legitimate apprehensions on Italy’s ability to fulfil its 

promises”; 

 

125. Considering that the Order must protect the rights of both Parties and must 

not prejudice any decision of the arbitral tribunal to be constituted under Annex VII; 

  

126. Considering that the first and the second submissions by Italy, if accepted, will 

not equally preserve the respective rights of both Parties until the constitution of the 

Annex VII arbitral tribunal as required by article 290, paragraphs 1 and 5, of the 

Convention; 

 

127. Considering that due to the above the Tribunal does not consider the two 

submissions by Italy to be appropriate and that, in accordance with article 89, 

paragraph 5, of the Rules, the Tribunal may prescribe measures different in whole or 

in part from those requested; 

 

128. Considering that the Parties disagree on which State has jurisdiction to decide 

on the Enrica Lexie incident and that such decision is to be taken by the Annex VII 

arbitral tribunal to be constituted; 
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129. Considering that, as was stated by the Additional Solicitor General of India 

during the hearing, the Supreme Court has actually stayed its proceedings and “[i]t 

would not be going too far to say that until the tribunal is constituted and hears the 

matter, there is no compelling assumption that the matter will be taken up and that 

there will be an adverse decision against them [Sergeant Latorre and Sergeant 

Girone]”;  

 

130. Considering that the Tribunal places on record assurances and undertakings 

given by both Parties during the hearing; 

 

131. Considering that it is appropriate for the Tribunal to prescribe that both Italy 

and India suspend all court proceedings and refrain from initiating new ones which 

might aggravate or extend the dispute submitted to the Annex VII arbitral tribunal or 

might jeopardize or prejudice the carrying out of any decision which the arbitral 

tribunal may render; 

 

132. Considering that, since it will be for the Annex VII arbitral tribunal to adjudicate 

the merits of the case, the Tribunal does not consider it appropriate to prescribe 

provisional measures in respect of the situation of the two Marines because that 

touches upon issues related to the merits of the case;  

 

133. Considering that the Tribunal reaffirms its view that considerations of 

humanity must apply in the law of the sea as they do in other areas of international 

law (see M/V “SAIGA” (No. 2) (Saint Vincent and the Grenadines v. Guinea), 

Judgment, ITLOS Reports 1999, p. 10, at p. 62, para. 155); 

 

134. Considering that the Tribunal is aware of the grief and suffering of the families 

of the two Indian fishermen who were killed; 

 

135. Considering that the Tribunal is also aware of the consequences that the 

lengthy restrictions on liberty entail for the two Marines and their families; 

 

136. Considering that any action or abstention by either Party in consequence of 

this Order should not in any way be construed as a waiver of any of its claims or an 
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admission of claims of the other Party to the dispute (see Delimitation of the maritime 

boundary in the Atlantic Ocean (Ghana/Côte d’Ivoire), Provisional Measures, Order 

of 25 April 2015, para. 103); 

 

137. Considering that the present Order in no way prejudges the question of the 

jurisdiction of the Annex VII arbitral tribunal to deal with the merits of the case or 

relating to the merits themselves, and leaves unaffected the rights of Italy and India, 

respectively, to submit arguments in respect of those questions (see Delimitation of 

the maritime boundary in the Atlantic Ocean (Ghana/Côte d’Ivoire), Provisional 

Measures, Order of 25 April 2015, para. 104); 

 

138. Considering that pursuant to article 95, paragraph 1, of the Rules each party 

is required to submit to the Tribunal a report on compliance with the measure 

prescribed; 

 

139. Considering that it may be necessary for the Tribunal to request further 

information from the Parties on the implementation of the provisional measure and 

that it is appropriate that the President be authorized to request such information in 

accordance with article 95, paragraph 2, of the Rules; 

 

140. Considering that, in the present case, the Tribunal sees no reason to depart 

from the general rule, as set out in article 34 of its Statute, that each Party bears its 

own costs;  

 

141. For these reasons,  

 

THE TRIBUNAL, 

 

(1) By 15 votes to 6, 

 

Prescribes, pending a decision by the Annex VII arbitral tribunal, the following 

provisional measure under article 290, paragraph 5, of the Convention: 
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Italy and India shall both suspend all court proceedings and shall refrain from 

initiating new ones which might aggravate or extend the dispute submitted to the 

Annex VII arbitral tribunal or might jeopardize or prejudice the carrying out of any 

decision which the arbitral tribunal may render; 

 

FOR: President GOLITSYN; Judges AKL, WOLFRUM, JESUS, PAWLAK, 
YANAI, KATEKA, HOFFMANN, GAO, PAIK, KELLY, ATTARD, 
KULYK, GÓMEZ-ROBLEDO; Judge ad hoc FRANCIONI;  

 
AGAINST: Vice-President BOUGUETAIA; Judges CHANDRASEKHARA RAO, 

NDIAYE, COT, LUCKY, HEIDAR. 
  

(2) By 15 votes to 6, 

 

Decides that Italy and India shall each submit to the Tribunal the initial report 

referred to in paragraph 138 not later than 24 September 2015, and authorizes the 

President, after that date, to request such information from the Parties as he may 

consider appropriate; 

 

FOR: President GOLITSYN; Judges AKL, WOLFRUM, JESUS, PAWLAK, 
YANAI, KATEKA, HOFFMANN, GAO, PAIK, KELLY, ATTARD, 
KULYK, GÓMEZ-ROBLEDO; Judge ad hoc FRANCIONI;  

 
AGAINST: Vice-President BOUGUETAIA; Judges CHANDRASEKHARA RAO, 

NDIAYE, COT, LUCKY, HEIDAR. 
 

** 

 

 Done in English and French, both texts being equally authoritative, in the Free 

and Hanseatic City of Hamburg, this twenty-fourth day of August, two thousand and 

fifteen, in three copies, one of which will be placed in the archives of the Tribunal and 

the others transmitted to the Government of the Italian Republic and the Government 

of the Republic of India, respectively. 

 
 

(signed) 
Vladimir GOLITSYN 

President 
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(signed) 
Philippe GAUTIER 

Registrar 
 

 

 

 

Judge Kateka appends a declaration to the Order of the Tribunal. 

 

Judge Paik appends a declaration to the Order of the Tribunal. 

 

Judge Kelly appends a declaration to the Order of the Tribunal. 

 

Judge ad hoc Francioni appends a declaration to the Order of the Tribunal. 

 

Judge Jesus appends a separate opinion to the Order of the Tribunal. 

 

Vice-President Bouguetaia appends a dissenting opinion to the Order of the Tribunal. 

 

Judge Chandrasekhara Rao appends a dissenting opinion to the Order of the 

Tribunal. 

 

Judge Ndiaye appends a dissenting opinion to the Order of the Tribunal. 

 

Judge Lucky appends a dissenting opinion to the Order of the Tribunal. 

 

Judge Heidar appends a dissenting opinion to the Order of the Tribunal. 
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[UNOFFICIAL TRANSLATION]

DISSENTING OPINION OF VICE-PRESIDENT BOUGUETAIA

1. The Tribunal has just rendered its Order in the “Enrica Lexie” case, thereby
accepting Italy’s request for the prescription of provisional measures. This is
not an easy case, and at the time of voting it significantly divided the Tribunal.
This division is reflected in five dissenting opinions and five opinions or
declarations which each express different points of view, particularly in regard
to the Tribunal’s prima facie jurisdiction and the question of urgency. It is also
a unique case, notwithstanding that Counsel and the Judges have tried to
compare it to the “Louisa” case and the “Sunrise” case.

2. I understand that the Parties have tried to draw from all the provisions of the
Convention in finding arguments therein and in supporting their respective
positions. Such an approach would be required if there were the slightest
relationship between this case and the Convention on the Law of the Sea.
Unfortunately, there is no such relationship or at least, I cannot discern any,
and  it  is  for  this  reason  that  I  regret  that  I  cannot  follow  the  Tribunal’s
decision.

3. I shall not discuss all of the various questions that the case raises, which could
be the subject of a long commentary in this opinion (exhaustion of local
remedies, abuse of legal process, etc…).

I shall  content myself  with focusing on certain threads that seem to me to be
fundamental and which justify my position.

4. On 15 February 2012, an incident occurred off the coast of India, around 20.5
nautical miles therefrom, in which two Italian marines on board an oil tanker
flying the Italian flag opened fire on an Indian fishing boat, killing two
fishermen and seriously damaging the fishing boat.

5. On 26 June 2015, in accordance with article 287 of the Convention on the Law
of  the  Sea,  Italy  initiated  a  procedure  under  Annex  VII  of  the  Convention
against India.

6. On  21  July,  in  the  course  of  its  dispute  with  India,  Italy  submitted  to  the
Tribunal a request for the prescription of provisional measures pursuant to
article 290, paragraph 5 of the Convention on the Law of the Sea. Article 290,
paragraph 5, provides clearly that the Tribunal: “may prescribe, modify or
revoke provisional measures in accordance with this article if it considers that
prima facie the tribunal which is to be constituted would have jurisdiction and
that the urgency of the situation so requires.” The Tribunal must therefore
satisfy itself that there is indeed a dispute between the Parties, that the
Tribunal which is to be constituted under Annex VII would prima facie have
jurisdiction and that the urgency of the situation requires that the provisional
measures be prescribed by the Tribunal.

7. The existence of a dispute between the Parties from a factual and legal
perspective is easily established: it relates to an incident between an Italian oil
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tanker and an India fishing boat, which each Party claims to have jurisdiction
to resolve. It falls therefore to the Tribunal, before prescribing provisional
measures pursuant to article 290, paragraph 5, to establish that:

- the arbitral tribunal would prima facie have jurisdiction (i.e. that the
dispute between the parties concerns the interpretation or application of
the Convention, article 287, paragraph 1);

- the urgency of the situation requires that the provisional measures be
granted.

8. It is precisely on these two points, which constitute the fundamental conditions
required for the prescription of provisional measures, that I am in total
disagreement with the Tribunal.

I) On prima facie jurisdiction

9. The prima facie jurisdiction of the Annex VII Tribunal is a pre-requisite to the
jurisdiction of the Tribunal on the Law of the Sea (article 290, paragraph 5). In
order for the Annex VII Tribunal to have jurisdiction, the dispute must
concern the interpretation or application of the Convention.

10.  Accordingly, the Tribunal must satisfy itself at this stage in the proceedings
“that any of the provisions invoked by the Applicant appears prima facie to
afford  a  basis  on  which  the  jurisdiction  of  the  Annex  VII  arbitral  tribunal
might be founded” (paragraph 52 of the Order).

11.  In confining itself to only reproducing the views of the Parties without going
on to analyse their value and their significance, the Tribunal has “decreed” this
jurisdiction in “[c]onsidering that, for the above reasons, the Tribunal finds
that the Annex VII arbitral tribunal would prima facie have jurisdiction over
the dispute” (paragraph 54 of the Order). This sounds like an assertion which
has not the slightest relationship with a pertinent legal analysis. Indeed, out of
the rosary of Convention articles passed through the hands of Italy with a view
to establishing a relationship between the dispute and the Convention, none of
the provisions demonstrate the existence of bonus fumi juris, to borrow the
phrase used by Counsel for India.

12.  Italy only refrained from citing one of these articles in its closing submissions
of 26 June 2015, having been informed that it was only this provision which
bore no relevance to its request. All of the articles of the Convention cited by
Italy are as follows:

- Article 2, paragraphs 3, 27, 33, 56, 58, 87, 89, 92, 94, 97, 100 and 300
cannot truly and objectively serve as grounds for the prima facie
jurisdiction  of  the  Annex VII  Tribunal.   Faced  with  the  futility  of  all
these arguments, Italy particularly insisted upon article 97 of the
Convention and submitted that “in the event of an incident of
navigation which gives rise to the penal responsibility of any person in
the service of the ship, no penal proceedings may be instituted against
such a person except before the judicial or administrative authorities
either of the flag State or of the State of which such person is a
national”. Italy uses here an “ad hominem” argument which weakens
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its position. At many points, it has declared that the Marines were
official agents, for whom it seeks a special status which is not provided
for under the Convention; accordingly, they cannot be considered as
members of the vessel’s crew.

13.  Separately, in reality there is no “incident of navigation” or collision because
there was no physical contact between the vessels.

14.  It could be added that article 97 of the Convention is in Part XII concerning
the High Seas and the incident occurred 20.5 nautical miles from the coast of
India, so in the Contiguous Zone. The dispute does not in any way fall within
the scope of article 97 of the Convention.

15.  In fact, this case is about which State has jurisdiction to adjudicate a shooting
in India’s Exclusive Economic Zone which resulted in the deaths of two
Indian  fishermen.  The  subject  matter  of  the  dispute  does  not  fall  within  the
scope of the Convention and the Convention is silent on such questions and on
questions relating to the fatal use of firearms in the Exclusive Economic Zone.

16. I will not deal with this latter aspect of the question but will just note the
contradictory interpretative declarations made by the Parties at the time of
ratifying the Convention. For India: “the provisions of the Convention do not
authorize other States to carry out in the exclusive economic zone and on the
continental shelf military exercises or manoeuvres, in particular those
involving the use of weapons or explosives without the consent of the coastal
State”. The incident occurred 20.5 nautical miles off the Indian coast, so well
within India’s Exclusive Economic Zone.

17.  Nevertheless, the Tribunal has, in a ready ingenuity known only to itself,
decided to find that the Annex VII tribunal enjoys a prima facie jurisdiction,
which I would not very elegantly describe as “pre-fabricated” jurisdiction.

18. With this done, it remained for the Tribunal to justify the urgency of  the
situation (a condition of article 290, paragraph 5) for prescribing provisional
measures.

II)  On urgency

19.  Italy waited three and a half years after the incident before applying to the
Tribunal for provisional measures. During this period, it participated in all of
the ongoing proceedings before the Indian courts. Where is the urgency? Are
there new facts to justify urgency? The answer is no.

20.  The argument that the “urgency is demonstrated by the fact that the exercise of
jurisdiction by India is certain and ongoing” (paragraph 98 of the Order) is
fallacious, the proceedings in India are suspended, India has committed to stay
all  actions  pending  the  decision  of  the  arbitral  tribunal  which  will  issue  a
decision within four months at the latest. It is worth noting in passing that the
Supreme Court of India would decide first on the questions of immunity and
its own jurisdiction before opening criminal proceedings and that Italy could
make its claim of exclusive jurisdiction before that Court.

IT-35



4

21.  The Additional Solicitor General of India himself confirmed before the
Tribunal that the Supreme Court has in fact adjourned the case and that “it
would not be going too far to say that until the tribunal is constituted and hears
the matter, there is no compelling assumption that the matter will be taken up
and that there will be an adverse decision against them” (PV.15/C24/2,
Narasimha, page 13, lines 35 to 39).

22.  We proceed then to the submission that the urgency “may be humanitarian”,
based on the situation of the Marines and their intended detention. Mr Latorre
is currently in Italy, where he is with his family recovering from the illness
that has been fully treated thanks to the numerous permissions to return to
Italy which the Supreme Court  of India has generously granted to him. He is
currently availing of a permission which expires on 13 January 2016 and is
renewable.

23.  With respect to the second Marine, Mr Girone, he passes his days peacefully at
the Italian Embassy in New Delhi where he sees his family and friends, and
has already returned twice to Italy thanks to the generosity of the Indian justice
system. In addition

the urgency of authorizing him to go back to and stay in Italy is belied by his own
behaviour.... he formally withdrew his interim application seeking to relax bail
conditions so that he may be allowed to travel to Italy.
(paragraph 105 of the Order)

24.  The Tribunal recognises “mezza voce”, in a nice linguistic turn, that there is
urgency – yet without once using this term in its considerations. It contents
itself with simply considering “that the above consideration requires action on
the part of the Tribunal to ensure that the respective rights of the Parties are
duly preserved” (paragraph 107 of the Order).

25.   There  is  a  suspect  modesty  in  this  phrasing  which  does  not  fail  to  raise
questions as to this supposed urgency.

26.  India certainly attempted, but in vain, to argue that “well-being and
humanitarian considerations in favour of persons accused of a serious crime
have  to  be  balanced  with  that  of  the  victims  of  the  crime”  and  that  “[i]t  is  a
generally accepted principle that the latter should prevail in case of conflict”
(paragraph 94 of the Order). This is a wasted effort, which makes sense given
that there is no longer any urgency for the Italian fishermen: they are dead!!! It
is this point which perhaps permits the selective referencing of the human
angle.  Here  again  I  am sorry  that  I  cannot  resolve  to  follow the  logic  of  the
Tribunal when it finds that there is “urgency” where there is not.

27.  I will conclude this Opinion by making several remarks as to the plausibility
of  the  rights  of  the  Parties  and  the  effect  of  the  measure  prescribed  by  the
Tribunal.

28.  The Tribunal recognises that, before prescribing provisional measures it “does
not need to concern itself with the competing claims of the Parties, and that it
needs only to satisfy itself that the rights which Italy and India claim and seek
to protect are at least plausible” (paragraph 84 of the Order).
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29.  Once it has acknowledged the plausibility of these rights, the Tribunal may
only prescribe provisional measures where “there is a real and imminent risk
that irreparable prejudice could be caused to the rights of the parties to the
dispute pending such a time when the Annex VII arbitral tribunal to which the
dispute  has  been  submitted  is  in  a  position  to  modify,  revoke  or  affirm  the
provisional measures” (paragraph 87 of the Order).

30.   No  aspect  of  this  dispute  allows  one  to  suppose  that  there  is  a  real  and
imminent risk of irreparable prejudice to the rights of the parties. If this were
the  case,  the  Tribunal  ought  to  have  weighed  up  the  respective  rights  of  the
two Parties in order to determine which would suffer the greater prejudice and
incur an excessive burden.

31.  As highlighted recently by the Special Chamber of the Tribunal, in its Order of
25 April 2015, “the decision whether there exists imminent risk of irreparable
prejudice can only be taken on a case by case basis in light of all relevant
factors” (Order of 25 April 2015, paragraph 43).

32.  On one hand, we have two victims who will never be returned by means of
any form of compensation to their widows and orphans, who they have left
behind in India and who await justice for them; on the other hand, we have
two Marines whose situations are described above and who have benefited
from the generosity of the Indian justice system and the benevolent protection
of their home country.

33.  The provisional measure prescribed by the Tribunal unsettles, in a regrettable
manner, the balance between these rights. Although it is addressed to both
parties, in fact it only constrains India, from whom it effectively takes away all
jurisdiction in respect of the dispute. Only India has initiated the investigations
and prosecutions that will have to be abandoned as a result for the duration of
the Order.

34.  The provisional measure effectively constitutes a pre-judgment, by shielding
the Italian Marines from India’s jurisdiction.

35.  As drafted, the provisional measure granted can be read in two ways, both of
which are unseemly:

- The suspension of all ongoing judicial proceedings and the preclusion
of new proceedings will be interpreted by Italy (and it seems obvious
that  it  will  hasten  to  do  so)  as  freeing  Sergeant  Girone  from  all
restrictions, such that he can now return to Italy in complete freedom
and without any guarantee of returning to India in circumstances where
the arbitral tribunal re-instates India’s jurisdiction.

- This measure is perceived by India as having a suspensory effect only
in respect of the judicial proceedings and as not concerning the
administrative measures to which Mr Girone is subject, such that he
must remain in India in anticipation of the arbitral tribunal’s decision.

36.  This is the sort of disagreeable situation that can present itself when one
applies  something  other  than  the  law  or  when  the  law  is  applied  in  an
imprecise way; this is why it is necessary for the judge never to depart from
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the imperative position of impartiality and the strict implementation of
applicable legal norms.

37. In this dispute the Tribunal would have benefited from applying the law and
only the law, it preferred to find “an arrangement” which in reality will satisfy
no-one. Even the ad hoc Italian judge, Mr Francioni has declared that the
provisional measures adopted “meet only in part the objective” (see the
declaration of the ad hoc judge).

38.  Notwithstanding that the Enrica Lexie incident occurred at sea,
notwithstanding that it involved two vessels, notwithstanding that the Tribunal
has been ingenious in finding solutions in humanitarian law, human rights and
general international law, it is still an incident which gives rise to two
conflicting claims of jurisdiction in respect of a crime which has no link with
the provisions of the Convention on the Law of the Sea, which unfortunately
does not provide for this sort of situation.

39.  In light of the Tribunal’s approach, it was necessary for a number of dissenting
voices  to  express  themselves.  Though  it  might  be  curious  that  one  of  those
voices belongs to the Vice-President, given the discomfort in which it places
him, this is a testament to the good health and credibility of an institution
which strives continually for the development and progress of the law of the
sea.

(signed) B. Bouguetaia
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[UNOFFICIAL TRANSLATION]

DISSENTING OPINION OF JUDGE NDIAYE

(Submitted in accordance with Article 30, paragraph 3, of the Statute and Article 8,
paragraph 4, of the Resolution on the Internal Judicial Practice of the Tribunal).

Having been unable, to my great regret, to agree with the Tribunal’s Order, I believe it
is my duty to expose my dissenting opinion.  This opinion deals with the procedural
conditions in the present case No. 24 concerning the “Enrica Lexie” Incident (Italy v.
India), request for the prescription of provisional measures in accordance with
Article 290, paragraph 5 of the United Nations Convention on the Law of the Sea.

1. In this case No. 24, the International Tribunal for the Law of the Sea (the Tribunal)
was seised, by Italy, of a request for the prescription of provisional measures presented
in accordance with Article 290, paragraph 5 of the Convention.

2. Therefore, the Tribunal has to establish the existence, or not, of the dispute and to
determine whether the procedural pre-requisites provided under Article 290,
paragraph 5 of the Convention are fulfilled before deciding whether the Annex VII
Arbitral Tribunal would have prima facie jurisdiction in the case and thus whether the
Tribunal has also the power to prescribe provisional measures if the circumstances so
require.

The dispute: Legal regime

3. In the absence of a definition of the dispute in the statutes of international courts and
tribunals, it is necessary to have recourse to their case-law in order to establish the
legal regime, because the judicial contentious function of tribunals leads them to be
seised  of  disputes,  which  must  be  resolved  on  the  basis  of  law.   This  means  that  the
dispute must exist and must be a legal dispute.

4. According to the ICJ,

a dispute is a disagreement on a point of law or fact, a conflict of legal views or of
interests between two persons
(Mavrommatis, Judgment n°2, 1924, CPJI, Series A, n°2 p.11).

5. The question whether there exists a dispute in a given case is a matter of “objective
determination” by the Court.
(Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 1st Phase,
Advisory Opinion, ICJ Rep. 1950, p. 74)

6. “It must be shown that the claim of one party is positively opposed by the other”.
(South-West Africa, Preliminary Objections, ICJ Rep. 1962, p. 328)
[Armed Activities on the Territory of the Congo, ICJ Rep. 2006, para. 90, p. 40].

7. The Court finds that its “determination must turn on an examination of the facts. The
matter is one of substance, not of form.”
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[Georgia/ Russian Federation, Preliminary Objections, Judgment of 1 April 2011,
para. 30].

8. In principle, the dispute must exist at the time the application is submitted to the
Court.
(Aerial Incident at Lockerbie, ICJ Rep. 1998, paras. 42-44)

9. Concerning its object, the dispute must be “with respect to the interpretation or
application of the Convention” and must be submitted in accordance with Part XV of
UNCLOS.

10. As the ICJ has pointed out

On a request for provisional measures the Court need not, before deciding whether
or not to indicate them, finally satisfy itself that it has jurisdiction on the merits of
the  case,  or,  as  the  case  may  be,  that  an  objection  taken  to  jurisdiction  is  well-
founded, yet it ought not to indicate such measures unless the provisions invoked
by the Applicant appear, prima facie, to afford a basis on which the jurisdiction of
the Court might be founded.

The Court has to give

the matter the fullest consideration compatible with the requirements of urgency
imposed by a request for the indication of provisional measures.
(Military and Paramilitary Activities, Nicaragua / United States, Provisional
Measures, Order of 10 May 1984, paras. 24 and 25).

11. According to the Applicant,

[t]he dispute submitted to an Annex VII arbitral tribunal concerns an incident that
occurred approximately 20.5 nautical miles off the coast of India involving the MV
Enrica Lexie, an oil tanker flying the Italian flag, and India’s subsequent exercise
of jurisdiction over the incident, and over two Italian Marines from the Italian
Navy, Chief Master Sergeant Massimiliano Latorre and Sergeant Salvatore Girone,
who were on official duty on board the Enrica Lexie at the time of the incident.
(Request, para. 3).

12. India recognises that the facts having given rise to the dispute were commited in its
EEZ and that the Enrica Lexie, an oil-tanker flying the Italian flag, was involved.  It
has also admitted that India envisages to exercise its jurisdiction over the two Marines.
(Written Observations, para. 1.5)

According to the Respondent

Suffice it to say … that Italy’s silence seriously distorts reality and do not permit
the Tribunal to correctly understand the subject-matter of the dispute, which
actually centres upon the murder by two Italian Marines embarked on the MV
Enrica Lexie, of two Indian unarmed fishermen embarked on the Indian fishing
vessel St. Antony, a fishing vessel properly registered in India and fully permitted
to  be  fishing  in  India’s  EEZ,  which  was  also  damaged  by  the  use  of  automatic
weapons by the two Marines.
(Written Observations, para. 1.6)
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13. The Applicant argues in response:

We  agree  that  the  most  regrettable  deaths  of  the  two  Indian  fishermen  require
investigation and, as appropriate, prosecution, and the Prosecutor of the Military
Tribunal in Rome has an open investigation for the crime of murder that must be
pursued to its conclusion. But there is an antecedent issue that requires prior
determination, which is the subject-matter of the dispute between Italy and India,
namely, who has jurisdiction to pursue the investigation and, as appropriate,
prosecution, and what account must be taken of the immunity of State officials.
The Marine contest the allegation that they fired the shots that killed the two
unfortunate Indian fishermen. It is not accepted that the fatal shooting took place
from the Enrica Lexie. [...]  And,  I  must  emphasize,  that  the  Marines  have  not
been charged with murder under Indian law. [...] A person is not guilty of an
offense unless and until convicted by a properly constituted court on the basis of
charges of which they are informed in a timely manner and to which they have had
an opportunity to respond.
(Second Round, Tuesday, 11 August 2015, Speech 1, Reply submissions, Sir
Daniel Bethlehem, p.1-2)

The stated principle is a fundamental principal of criminal law: the principle of the
presumption of innocence!

14. In order to determine the elements of proof concerning the existence of a dispute
between the Parties, the Tribunal has to inquire whether:

(a) the case file reveals the existence of an disagreement on a point of law or fact
between the two States;

(b) this disagreement is with respect to the “interpretation or application” of the
Convention;

(c) this disagreement existed at the time the application was submitted. (Georgia/
Russia, para. 32)

15. There is disagreement on the following issues:

- the exercise of jurisdiction by the coastal State and the flag State;

- the exercise of police powers between the two States and in particular the
question of criminal prosecution;

- the materiality of the rules;

- the dispute concerning the qualification of the facts;

- the attributes of sovereignty and the question of absolute immunity for one
party and functional immunity for the other party; and finally

- the dispute on the choice of forum.

16. On the critical date, are the facts underlying case No. 24 submitted or not to the
domestic law of the Respondent under the criminal procedure?
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In the affirmative, in case the Tribunal upheld the Applicant’s requests, would it
interfere in the very substance of criminal matters pending before Indian tribunals?

How to interpret, in international law, the acts of the Applicants and of its nationals in
the domestic legal order of the Respondent?

All these questions affect the issue of the existence of the dispute in international law.

17. Seized in accordance with Article 290, paragraph 5 of the Convention, the Tribunal
may prescribe, modify or revoke provisional measures … if it considers that
prima facie the arbitral tribunal which is to be constituted would have jurisdiction and
that the urgency of the situation so requires; this is the substance of that provision.

18. For these two procedural conditions to be fulfilled, the Tribunal has to, on the one
hand, establish an intimate link between the jurisdictional basis for the Annex VII
Arbitral  Tribunal to examine the merits of the case and the submissions made by the
Applicant, and to verify the relationship between the requests on the merits and the
request for the prescription of provisional measures.  On the other hand, it needs to
establish with care the facts of the case and their relevance in order to evaluate
whether the urgency of the situation requires the prescription of provisional measures
or not.

19. The fundamental legal problem of this dispute recognised by both Parties is the
exercise of jurisdiction in the present circumstances.

- For Italy: “the subject-matter of the dispute [between] Italy and India is who
has jurisdiction to pursue the investigation and, as appropriate, prosecution,
and what account must be taken of the immunity of State Officials”.

- For India: “The only legal issue is to know what State or States – because there
could be competing jurisdictions – has jurisdiction to try the perpetrators of this
shooting, which led to the death of two Indian fishermen.”

What are the Parties’ arguments?

Italy

Italy  claims,  pursuant  to  UNCLOS,  in  particular  Parts  II,  V  and  VII,  and  notably
Articles 2(3), 27, 33, 56, 58, 87, 89, 92, 94, 97, 100 and 300 of the Convention, and
customary international law, that India has breached its international obligations.
(Request, para. 29; see also PV.15/A24/1).

In its Statement of Claim of 26 June 2015 (Annex A to the Request), Italy requests:

In accordance with the provisions of UNCLOS, Italy respectfully requests the
Annex VII Tribunal to adjudge and declare that:
(a)  India has acted and is acting in breach of international law by asserting and

exercising jurisdiction over the Enrica Lexie and  the  Italian  Marines  in
connection with the Enrica Lexie Incident.

(b)  The assertion and exercise of criminal jurisdiction by India is in violation of
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India's  obligation  to  respect  the  immunity  of  the  Italian  Marines  as  State
officials exercising official functions.

(c)  It is Italy that has exclusive jurisdiction over the Enrica Lexie and over  the
Italian Marines in connection with the Enrica Lexie Incident.

(d)  India must cease to exercise any form of jurisdiction over the Enrica Lexie
Incident  and  the  Italian  Marines,  including  any  measure  of  restraint  with
respect to Sergeant Latorre and Sergeant Girone.

(e)  India has violated its obligation under the Convention to cooperate in the
repression of piracy.

(See Statement of Claims, para. 33, Annex A to the Request)

The combination of such juxtaposed conducts and attitudes unquestionably reveals
a  “disagreement”  between  Italy  and  India  which  amounts  to  a  dispute  over  the
interpretation and application of the Convention and the international rules invoked
by Italy in the present proceedings. (PV.15/A24/1, see also PV.15/A24/1, p. 21, ll.
1–11).

It [India] even invokes its declaration under article 310 of the Convention. These
are clearly matters for the merits. (PV.15/A24/1,

Italy considers  that  the law and the facts  of  the present  case manifestly show that
the Annex VII tribunal under constitution will have more than simply prima facie
jurisdiction over the merits of this dispute (PV.15/.A24/1, PV.15/A24/1, p. 20, ll.
18-21)

India’s argument seems to confuse the prima facie jurisdiction requirement with
the separate requirement that the rights claimed be at least plausible. When
considering prima facie jurisdiction, India asserts that “the subject-matter of the
dispute does not fall within the ambit of the Convention.” India seems to be
arguing that there is no dispute between the Parties “concerning the interpretation
or application of [the] Convention.” In this context, it focuses on Italy’s claims
under article 97 and in respect of the immunity of its State officials (PV.15/A24/1,
p. 20, l. 36 to 44, PV.15/A24/1, p. 18, ll. 50 and 51 and p. 19, ll. 1 et 2).

Examination of prima facie jurisdiction, see PV.15/C24/1, p. 28 to 36.

India

[T]he Annex VII tribunal that Italy requests be constituted does not have
jurisdiction to rule on the case that it seeks to submit to it (PV.15/A24/2, p. 14 and
15).

India  agrees  that  the  event  which  is  at  the  origin  of  the  dispute  took  place  in  the
Indian EEZ and involved the MV Enrica Lexie, an oil tanker flying the Italian flag.
It  is  also  accepted  that  India  envisages to exercise jurisdiction over the Marines.
(Written Observations, para. 1.5).

[T]he subject-matter of the dispute does not fall within the ambit of the
Convention… Italy mischaracterizes the subject-matter of the dispute, which is not
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an  incident  of  navigation,  let  alone  a  collision,  in  the  high  seas,  but  a  murder
committed by two Italian nationals of two Indian nationals in the maritime area
under the jurisdiction of India. (Written Observations, para. 3.5; on the subject-
matter of the dispute, see also Written Observations, para. 1.6 and PV.15/C24/2,
p. 15, ll. 3 to 7).

Professor Tanzi went to a great deal of trouble yesterday to demonstrate that there
was a dispute between India and Italy. Well, I am happy to grant him that – but a
dispute about what? (PV.15/C24/4, p. 9, l. 26 to 28).

[T]he  only  legal  issue  is  to  know  what  State  or  States  (because  there  could  be
competing jurisdictions) has jurisdiction to try the perpetrators of this shooting,
which  led  to  the  death  of  two  Indian  fishermen.  On  this  point  the  Montego  Bay
Convention is silent (PV.15/C24/4, p. 10, ll. 28 to 32).

[I]t is denied that Italy can invoke the benefit of any immunities recognized by the
UNCLOS in favour of the two Marines concerned. (Written Observations,
para. 3.5)

Admittedly,  the  Italian  marines  were  on  board  a  merchant  vessel,  therefore,  the
Government of India was not obliged to recognize their claim of immunity under
the Convention or any other principle of international law (PV.15/C24/2, p. 2 ll. 48
and 49 and p. 3 ll. 1 and 2; see also, PV.15/C.24/2).

3.1.1 Alleged breaches of provisions of the Convention

Italy

India’s breaches of the provisions of UNCLOS follow, inter alia, from: (a) India's
unlawful arrest and detention of the Enrica Lexie; (b) India's interference with
Italy's freedom of navigation; (c) India's exercise of jurisdiction over the Enrica
Lexie Incident and the Marines notwithstanding Italy’s exclusive jurisdiction over
the same by virtue of the undisputed fact that the Incident took place beyond
India’s  territorial  sea,  some  20.5  nautical  miles  off  the  Indian  coast;  (d)  India’s
exercise of criminal jurisdiction over the Italian Marines who, as State officials
exercising official functions pursuant to lawful authority, are immune from
criminal proceedings in India; and (e) the failure to cooperate in the repression of
piracy by exercising criminal jurisdiction over the Enrica Lexie Incident and the
Italian Marines. (Request, para. 30, see PV.15/C24/1, p. 4, l. 31 to 37)

India

Italy seized on the pretext of its Request for the Prescription of Provisional
Measures to develop arguments made in its Statement of Claim as to the substance
of the case.  India will not do so since it is contradiction with the clear prescriptions
of Article 290 of the UNCLOS, which limits the purpose of provisional measures
to preserving “the respective rights of the parties to the dispute (…) pending the
final decision.”  Nonetheless, India makes it very clear that its abstention to refute
Italy’s arguments related to the merits does not imply any acceptance of those
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arguments. (Written Observations, para. 3.1)

It is not enough merely to recite a long litany of provisions of the Convention that
might have some tenuous connection with the facts of the case, as Sir Michael and
Professor Tanzi did this morning, to establish the jurisdiction of the tribunal. The
real question is to know whether or not the dispute between the Parties is covered
by one or more provisions of the Convention. Prima facie this is not the case if you
focus on the real subject-matter of the dispute (PV.15.C.24/2, p. 15, ll. 21 to 27).

Italy’s request to enjoin any further judicial and administrative actions would also
effectively prejudge claims (b), (c) and (d) advanced in Italy’s Notification (claim
(e) will be addressed with respect to Italy’s second provisional measures
submission) (Written Observations, para. 3.55).
The essence of these claims centres on whether the Indian courts have jurisdiction
over the incident and whether the Italian Marines enjoyed immunity from suit
although the claims are cast in terms of alleged breaches of the UNCLOS. (Written
Observations, para. 3.55)

Concerning the specific allegations made in the Statement of Claims:

On Article 2 of the Convention, see PV.15/C24/4, p. 10. l. 13.

Concerning the alleged violation of Article 27, paragraph 5 of the Convention:

The premise that India used ruse and coercion to cause the vessel to berth at
the Kochi anchorage is completely untrue … two unarmed Indian fishermen
had been killed ….it was entirely appropriate for India to seek to question
the individuals on board for their version of this serious event. (Written
Observations, para. 3.50)

There was no ruse, no coercion, as alleged by Italy (PV.15/C.24/2, p. 2, ll. 8
and 9).

With respect  to  the marines,  Italy never  claimed that  India did not  have the
right to interrogate them (Written Observations, para. 3.51)

Italy has provided no evidence of the institution of proceedings against the
two Marines in Italy. (Written Observations, para. 3.53)

On Article 33 of the Convention, see PV.15/C24/4, p. 9. l. 47

On Articles 56 and 58 of the Convention, see PV.15/4, p. 10, ll. 1-4.

On Articles 87 and 89 of the Convention, see PV.15/4, p. 9, ll. 30 and 31.

On Article 92 of the Convention, see PV/15/4, p. 10, ll. 7-10.

On Article 94 of the Convention, see PV/15/4, p. 10, ll. 11-14.
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Concerning the alleged violation of Article 97, paragraph 3 of the Convention:

This case is not covered by Article 97 of the UNCLOS, but rather is about a
double murder at sea (Written Observations, para. 1.11)

There was in reality no ‘incident of navigation’, nor any collision between
the two ships.  They had no physical contact and Article 97 of the UNCLOS
… is irrelevant by any means. (Written Observations, para. 1.8; see also
PV15/C24/2, p. 3, ll. 10-16).

On Article 100 of the Convention:

there was no piracy attack or threat thereof that could justify the killing of
two Indian fishermen so as to attract the application of the Convention and
thus the prima facie jurisdiction of an Annex VII tribunal (PV.15/C24/2,
p. 3, l. 13 to 17; see also PV.15/2, p. 10, ll. 9 to 12; p. 15, ll. 18 and 19).

On Article 300 of the Convention, see PV.15/4, p. 10, ll. 21 - 25.

20. Concerning the issue of jurisdiction, the Tribunal needs to pay particular attention to
the provision of the Convention referred to by the Applicant and which are subject to
disagreement between the Parties. Indeed, in order to establish the prima facie
jurisdiction of the Annex VII Arbitral Tribunal, it is not sufficient for an applicant to
simply  invoke  provisions  of  the  Convention  which  in  the  abstract  could  constitute  a
theoretical basis for jurisdiction.

It is still necessary that the Tribunal takes into account the facts of which it has
knowledge when deciding on the prescription of provisional measures.

In particular, it has to make sure that the prima facie jurisdiction on the merits can be
established on this basis in relation with the provisions of the Convention relied upon
by the applicant.

21. The Tribunal has decided that

before prescribing provisional measures the Tribunal need not finally satisfy itself
that  it  has  jurisdiction on the merits  of  the case and yet  it  may not  prescribe such
measures unless the provisions invoked by the Applicant appear prima facie to
afford a basis on which the jurisdiction of the Tribunal might be founded.
(M/V “SAIGA” (No. 2), para. 69)

However, it must do so on the basis of the principles recalled above given the fact that
the jurisdiction has to be established proprio motu.   It  needs  to  be  recalled  that,  in
accordance with Article 288 of the Convention, the Tribunal has jurisdiction over any
dispute concerning the interpretation or application of this Convention, if the parties to
the dispute have chosen the Tribunal as means for the settlement of disputes under
Article 287 of the Convention.

22. In respect of the prima facie jurisdiction of the Annex VII Arbitral Tribunal, which is
a condition for the jurisdiction of the International Tribunal for the Law of the Sea, the
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Applicant  has  invoked  a  great  number  of  provisions  of  the  Convention  in  order  to
sustain its Request: Articles 2 (3), 27, 33, 56, 58, 87, 89, 92, 97, 100 and 300.

It is the Tribunal’s task to control the relevance of these provisions with respect to the
dispute it has to decide upon.

23. Concerning the provisions relied upon by the Applicant, the Parties are in
disagreement on the scope of their respective obligations under the Convention and
their relevance.  Article 2, paragraph 3, deals with the sovereignty over the territorial
sea whereas the incident took place in India’s exclusive economic zone.  Likewise,
Article 27 concerns the criminal jurisdiction on a foreign vessel in the territorial sea.
Article 33 dealing with the contiguous zone has not been referred to by the Parties
during the proceedings even if it was listed in the Notification and the Request of the
Applicant.

Articles 56 and 58 concern the rights of coastal States and those of other States in the
EEZ.  They are not relevant in the present case because the Convention remains silent
on the military use of the EEZ and on the issue of criminal jurisdiction for crimes and
illegal conduct within the EEZ.

Articles 87 and 89 of the Convention concern the freedom of the high seas and, in
particular, the freedom of navigation.  For this reason, the Applicant claims “breaches
of provisions of the Convention :

(a) India’s unlawful arrest and detention of the Enrica Lexie;

(b) India’s interference with Italy’s freedom of navigation.”

Given the fact that, as admitted by the Applicant itself, “we agree that the most
regrettable deaths of the two Indian fishermen require investigation and, as
appropriate, prosecution, and the Prosecutor of the Military Tribunal in Rome has an
open investigation for the crime of murder that must be pursued to its conclusion”;

Given the fact that the incident took place in an area where the relevant Indian
legislation is applicable, i.e., the criminal code, India’s judicial authorities may
exercise its criminal jurisdiction without being in breach of international law.

With respect to Articles 92 and 94 concerning the legal status of vessels and the
obligations of the flag State, the subject-matter of the dispute deprives them of any
relevance. It is not the vessel that is incriminated, but persons accused of murder
which are not otherwise part of crew.

24. Under these circumstances, it is difficult to admit that the arrest and detention of the
Enrica Lexie during the criminal procedure can be interpreted as violations of the
freedom of navigation in the high seas.  Otherwise, the principle of freedom of
navigation would render vessels immune against all legal proceedings because their
arrest would be considered an infringement of the flag State’s right to free navigation.
Thus, there would be never again a legal order governing the sea and the oceans.

25. Article 97 deals with criminal jurisdiction in matters of collision or other incidents of
navigation. The record shows that there has been no collision or incident of navigation
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and that the Enrica Lexie and the fishing boat St. Antony had no physical contact to
justify the application of Article 97, paragraph 3 of the Convention.

Moreover, the statement of India pursuant to Article 287 of the United Nations
Convention on the Law of the Sea dated 29 June 1995 states:

The Government of the Republic of India understands that the provisions of the
Convention do not authorise other States to carry out in the exclusive economic zone
and on the continental shelf military exercises or manoeuvres, in particular those
involving the use of weapons or explosives without the consent of the coastal State.
[United Nations, 95/600, (XXI. 6) (XXI.6 (a) CN. 199. 1995. TREATIES-5
(Depositary Notification), RATIFICATION BY INDIA].

It appears, given the above, that Article 97, paragraph 3 is not relevant and is
ineffective against India. Article 100 relates to the “duty to cooperate in the repression
of piracy.” This obligation is not directly related to the subject of the dispute, as both
Parties have acknowledged. Finally, the last provisions relied on by the applicant
relate  to  Article  300  of  the  Convention,  on  good  faith,  and  the  ICJ  tells  us  that  this
principle “is not in itself a source of obligation where none would otherwise exist.”
[ICJ, judgment of 20 December 1998, I.C.J. Rep. 1998, para. 94].

25. In truth, the Convention is scarcely applicable to this incident, which could have taken
place at the mouth of any river in the world and have the same terms as the current
dispute.

This means that the Annex VII Arbitral Tribunal would not have jurisdiction because
the subject-matter of the dispute is not related to the law of the sea stricto sensu but
rather to:

(a) the exercise of jurisdiction between the coastal State and the flag State;

(b) the exercise of police and criminal justice powers between the two States;

(c) the dispute with regard to the characterisation of the facts;

(d) the attributes of sovereignty and the question of immunity; or

(e) the dispute with regard to the choice of forum.

The provisions of the Convention which, in the Applicant’s opinion, would have been
violated by the Respondent, may not serve as the basis for establishing the jurisdiction
of the Annex VII Arbitral Tribunal in the case on the merits.  And the International
Tribunal for the Law of the Sea has no jurisdiction over a case which has nothing to do
with the interpretation and application of the Convention.

27. We must now examine the second procedural condition contemplated by Article 290,
paragraph 5: the urgency of the situation.

Let us first recall the Parties’ arguments.
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Italy

In  relation  to  “urgency”,  Italy  repeats  and  relies  on  all  the  facts  and  matters  […]
which show that the rights in question are suffering irreversible prejudice or
damage or at the very least under a real and imminent risk of suffering irreversible
prejudice or damage.  India’s conduct is ongoing and further action is likely to be
taken  before  the  Annex  VII  arbitral  tribunal  will  be  “in  a  position  to  ‘modify,
revoke or affirm those provisional measures’”. (Request, para. 52, see para. 25, see
also PV 15/1, p. 5, ll. 38-45).

The risk of prejudice to Italy’s rights has risen sharply over the last months.
(Request, para. 53).  The prejudice to Italy’s rights has increased each day
that the Marines have been subjected to the jurisdiction of the Indian courts.
The prejudice has been exacerbated by the medical issues addressed in the
Confidential Addendum. (Request, para. 54).

For that entire period [three and a half years] Italy’s rights to investigate the
conduct of its Marines … to take action against them or to return them to the
service  of  Italy,  and  in  either  case  to  ensure  their  health,  have  been
prejudiced.  Italy has a legal duty of care to the Marines. (Request, para. 54).

Urgency … is both humanitarian and legal.  (PV 15/1, p. 49, l. 41; see also
PV 15/3, p. 7, ll. 9-21).

With respect to the first measure requested:

In  circumstances  where  irreparable  harm is  being  suffered  by  Italy  through
each and every exercise of jurisdiction, urgency is demonstrated by the fact
that the exercise of jurisdiction is ongoing. Here we know for a fact that that
is so. As Sir Daniel Bethlehem has drawn to your attention, a hearing is
scheduled  to  take  place  before  the  Indian  Supreme  Court  on  August  26  to
address the article 32 Writ Petition deferment application that is rooted in the
commencement of the Annex VII proceedings. The Additional Solicitor
General  for  India  is  required  to  submit  the  Indian  Government’s  views  on
that application today. And, of course, both marines are still under the bail
conditions of the Indian Supreme Court. These exercises of jurisdiction are
certain and ongoing. (PV 15/1, p. 39, l. 45 – p. 40, l. 8).

India has left no doubt that it wants to proceed to trial … India blames Italy
for the delay, on the one hand, but relies on delay on the other to reassure the
Tribunal that there is no urgency. (PV 15/1, p. 40, ll. 14-19).

With respect to the second measure sought:

the status quo in relation to the marines is one where their rights and Italy’s
rights are suffering irreparable damage on a daily basis.  Every additional
day in which a person is deprived of these rights must be regarded as one
day  too  many.  (PV  15/1,  Verdirame,  p.  47,  ll.  39-42).   India  is  also
prejudging the marines’ guilt before charging them, and by doing so, it has
aggravated the prejudice, and brought all the risks connected to the ongoing
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exercise of criminal jurisdiction into even sharper relief.” (PV 15/1, p. 48, ll
7-11, see also PV 15/3, p. 15, ll. 9-25).

On the determination of urgency, see PV 15/3, p. 15, l. 35 – p. 16, l. 40.

On the notion of urgency (temporal dimension): “[…] the key date is when the
arbitral tribunal is itself in a position to act.” (PV 15/1, p. 25, ll. 35- 36).

the measures [that  the Tribunal]  prescribes may in principle  last  through to
the arbitral tribunal’s final award on the merits. (PV 15/1, p. 26, ll. 16-17).

So it is entirely proper for Italy to request provisional measures extending to
the final award of the arbitral tribunal. (PV 15/3, p. 10, ll. 27-28).

On the duration of the dispute:

urgency is not be [sic] assessed by the length of time since the dispute has
arisen but by an appreciation that every continuing day that is lost is a day
that can never be recovered. (PV 15/1, p. 50, ll. 14-16).  India is conflating
two analytically distinct issues: the duration of the dispute and the
assessment of urgency. (PV 15/1, p. 48, ll. 17-18).  It is not uncommon for
disputes over the exercise of jurisdiction and immunity of State officials to
be brought to an international forum after some domestic proceedings.  (PV
15/1, p. 48, ll. 23-25). The well-foundedness of the application must be
assessed without reference to the issue of delay in filing it. The preconditions
for seeking the prompt release may have been satisfied before, but failing to
act as soon as those preconditions arise does not […] [render] the application
inadmissible. (PV 15/3, p. 17, ll. 36-40).

India

Neither  the  first  not  the  second  Italian  submission  fulfils  either  the  “aggravated
urgency” standard resulting from Article 290(5) of the UNCLOS or even the
“basic” standard of urgency. (Written Observations, para. 3.13)…

On the notion of urgency, see the Written Observations, paras. 3.15 to 3.18.

On the notion of urgency (temporal dimension):

Italy places no time limit on its request. (PV 15/2, p. 23, ll. 27-28) But that is
not  what  Article  290,  paragraph  5,  says  (PV  15/2,  p.  23,  l.  44)  there  is  a
temporal limitation to the duration of any provisional measures that may be
prescribed by this Tribunal (PV 15/2, p. 24, ll. 5-6).  [the] tribunal is not
called on to consider any provisional measures that will remain in force
throughout the duration of the Annex VII tribunal.  The question is only
whether there is any urgency over the next few months, after which the
Annex VII arbitral tribunal will have been constituted and will be in a
position to deal with the matter. (PV 15/2, p. 24, ll. 17-23, see also PV 15/4,
p. 5, ll. 8-11).
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In  these  circumstances,  there  is  no  risk  that  Italy  will  suffer  any  prejudice
with respect to these proceedings, no urgency of the situation that would
justify provisional measures and no grounds for restraining the Indian
judicial and administrative process, which has operated in an exemplary
fashion, notwithstanding the various tactics employed by Italy to disrupt the
proceedings. (Written Observations, para. 3.23).

The first provisional measure requested by Italy:

When  the  facts  are  placed  in  their  proper  context,  they  show  that  there  is
absolutely no situation of urgency that justifies the Tribunal issuing an order
restraining India from continuing to take judicial or administrative measures
– measures that it has always carried out lawfully and with absolute fairness
to Italy and the two Marines – or to exercise any other form of jurisdiction.
(Written Observations, para. 3.21; see also PV 15/2, p. 31, ll. 28-30; on the
“facts [which] place the misplaced nature of Italy’s first request in
perspective”, see Written Observations, paras. 3.24 to 3.37).

(i) [Italy] has been responsible both for delays in allowing the
investigation of the incident to be carried out […] and delays to the
Indian court proceedings. (see also PV 15/2, p. 11, ll. 30-33; PV 15/2,
p. 26, ll. 5-8, p. 29, ll. 20-26; and PV 15/4, p. 1, l. 38, p. 2, l. 47).

(ii) Italy has been treated entirely fairly by the Supreme Court.  Many of
its, and the two Marines’, applications have been favourably ruled
on … (see also, PV 15/2, p. 26, ll. 10-13).

(iii)  Italy  has,  on  several  occasions,  abused  the  judicial  process  (see  also
PV 15/2, p. 32, ll. 12-13 et p. 30, l. 16 – p. 31, l. 7; PV 15/2, p. 40, ll.
7-8).

(iv) Italy succeeded in obtaining a stay of the Special Court proceedings
[..]  [which]  means  that  there  is  no  real  and  imminent  risk  of
irreparable  prejudice  to  Italy’s  rights  […]  there  is  no  urgency  to  the
situation  […]   If  anything,  it  is  India’s  rights  that  have  been
compromised by Italy’s conduct. (see also PV 15/2, p. 11, ll. 21-25 et
p. 13, ll. 35-39).  The proceedings before the Special Court are in
abeyance.  There is no prospect that the stay of those proceedings will
be  lifted,  or  that  the  prosecution  will  present  the  results  of  the  NIA
investigation, that it will present that report to the Special Court, or
that the defendants will have their opportunity to answer that case.
There is no chance that that is going to happen in the near future, and
certainly not before the Annex VII tribunal is set up and running. (PV
15/2, p. 31, ll. 16-21; see also PV 15/4, p. 5, ll. 15-21).

(v)  On  the  duration  of  the  dispute:  the  fact  that  Italy  waited  over  three
years to bring the Annex VII Arbitration and to introduce a Request
for Provisional Measures itself attests to the lack of urgency.  Nothing
that has recently taken place with respect to the legal situation in India
and the proceedings there even remotely adds any urgency to the
matter. (Written Observations, para. 3.38, see also para. 3.22 and PV
15/2, p. 32, ll. 17-24).  If a State delays filing a request for Provisional
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Measures when it could have done so earlier, it causes serious doubts
over  its  claim  that  there  is  a  real  and  imminent  risk  of  irreparable
prejudice. (PV 15/4, p. 7, ll. 37-41).

Second Provisional Measure requested by Italy:  the second measure cannot
be justified on the grounds of urgency as requested by Italy, far less can
there be any form of aggravated urgency in bringing proceedings before this
Tribunal before the Annex VII tribunal can be constituted.  (PV 15/2, p. 37,
ll. 32-35)

This supposes that the actual situation of the two individuals accused of
murder is so dramatic that the Tribunal should prescribe total liberty,
security and movement for both of them including their stay in or return to
Italy. (Written Observations, para. 3.40).  [N]owhere else … does Italy dare
allege  that  their  security  is  threatened.   And  indeed  it  is  not  and  never  has
been the case. (Written Observations, para. 3.41)

Regarding the situation of Mr Latorre: new extensions are not to be excluded
if necessary on humanitarian grounds. (Written Observations, para. 3.42).
[H]is state of health is evolving […] (Written Observations, para. 3.43)
[G]iven the renewable six months leave granted by the Supreme Court on
13 July 2015, Italy is ill-advised to invoke any urgency on this matter
(Written Observations, para. 3.43; see also PV 15/2, p. 36, ll. 10-39).

Regarding the situation of Mr Girone: he is under bail conditions (Response,
paragraph 3.44) the urgency of authorizing him to go back to and stay in
Italy is belied by his own behaviour.  (Written Observations, para. 3.45; see
also PV 15/2, p.37, ll. 2-17)

On the deprivation of liberty: the marines are not detained, not imprisoned.
They are at  large under  what  I  would call  very light  supervision.  (PV 15/4,
p. 18, ll. 31-32).

28. Provisional Measures aim to preserve the rights of the Parties in dispute and to prevent
irreparable damage.  Indeed to address the urgency of a situation before the dispute is
settled on the merits and in law, the judge must act by prescribing provisional
measures.  In view of the urgency, he must be certain that the damage is likely and
imminent.

29. The preservation of the rights of the Parties pending the constitution of the Annex VII
Arbitral Tribunal is an expression of the principle of the equality of States and that of
the effective equality, from a procedural perspective, of the Parties before the
Tribunal.  The rights to be preserved are those likely to be determined on the merits.
And provisional measures should only be prescribed when the irreparable harm is
imminent.  There exists therefore a close link between the damage and the urgency: if
irreparable harm is not imminent, there is little urgency.

30. The circumstances of the case before the Tribunal may or may not reveal the necessity
of acting to preserve the rights of the Parties and to prevent irreversible prejudice or
irreparable harm.  In this sense, a real and imminent risk must be found: hence the
importance of the factual evidence.
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31. Indeed, the invocation of circumstances cannot be done without considering the
provisions of the Convention whose violation is invoked in support of the request for
prescription of provisional measures.  And the judge should play a leading role in the
evaluation of the correlation of the evidence supplied and the rule invoked.  As noted
by Judge Lauterpacht: “qualifier la présente affaire de grave et d’urgente ne signifie
pas que la Cour doive, en l’abordant, se départir de son impartialité traditionnelle et de
son ferme attachement aux norms juridiques.” (So to describe the character of the
present case is not to say that Court should approach it with anything other than its
traditional impartiality and firm adherence to legal standards).
(Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Provisional Measures, Order of 13 September 1993, ICJ Rep. 1993, p 408).

32. This is so because urgency implies that in the circumstances of the case some action is
needed to preserve the rights claimed by the Parties which cannot wait for the
rendering of the award by the Annex VII Tribunal.  Thus the state of the proceeding
when the application is made, as well as the time remaining before the constitution of
the Arbitral Tribunal are relevant factors for determining the urgency of the situation.
In  this  sense,  urgency  is  related  to  the  severity  of  the  damage  which  the  provisional
measure seeks to prevent.  Thus, if the Court were to find the potential damage to be
irreparable, urgency would be established.

33. And herein lies the difficulty, since this reference to the characterisation of the facts is
in any case a matter which remains in dispute.  Sir Hersch Lauterpacht wrote that “A
substantial part of the task of judicial tribunals consists in the examination and the
weighing of the relevance of facts.” (H. Lauterpacht, The Development of
International Law by the International Court, 1958, p. 48).

In a procedure characterised by urgency, the impartial and critical evaluation of the
factual scenario by the tribunal seised is necessarily limited because the tribunal needs
to balance the urgency of the provisional measures and the important requirement not
to distort the facts.

34. As Kreca remarks:

The procedure of indication of provisional measures relies heavily on
refutable assumptions (presumptio juris tantum), e.g., the refutable
assumption that the Court has jurisdiction in the merits of the case in which
provisional measures are adopted …  However, an incorrect assessment of
facts necessarily leads to the erroneous application of law which is the
ontological antipode of the ideal of judicial proceedings.  And a prima facie
assessment of facts necessarily entails a very high risk of mistake.
(Application of the Convention, op. cit. pp. 457-458).

35. In this case, do the facts alleged by the Applicant in support of its request indicate that
the urgency of the situation requires the prescription of provisional measures? The
Tribunal does not really reach any conclusion as to the urgency of the situation or does
so by preterition. It states: “Considering that the above consideration (i.e., continuation
of court proceedings) requires action on the part of the Tribunal to ensure that the
respective rights of the parties are duly preserved”. (Paragraph 107 of the Order of 24
August 2015).
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However, the record shows that these views are to be qualified insofar as the first
Marine has been in Italy for more than a year for medical reasons, while the second
Marine has taken up residence at the home of the Italian Ambassador to India, where
on several occasions he has been visited by members of his family.

Moreover, India gave assurances to the Tribunal and firm commitments at the hearing
(Paragraph 130 of the Order).

In the Timor-Leste/Australia case, the ICJ said this:

The Court further notes that the Agent of Australia stated that “the Attorney-
General of the Commonwealth of Australia [had] the actual and ostensible
authority to bind Australia as a matter of both Australian law and
international  law”.   The  Court  has  no  reason  to  believe  that  the  written
undertaking dated 2 January 2014 will not be implemented by Australia.
Once a State has made such a commitment concerning its conduct, its good
faith  in  complying  with  that  commitment  is  to  be  presumed.  (Questions
relating to the seizure and detention of certain documents and data (TIMOR-
LESTE  v.  AUSTRALIA).  Request  for  the  Indication  of  Provisional
Measures, Order of 3 March 2014, ICJ Rep. 2014, para. 44).

Indeed, through their writings and their words, agents express the consent to be bound
of the States that they represent.

This means that there really is no urgency in the circumstances of the case. The
Tribunal would simply have had to state in detail the events which led it to prescribe
the measure, if it considered that the urgency of the situation demanded it.

Without having observed the existence of any probable and imminent risk to the
Marines, I consider that the circumstances as they are presented to the Tribunal do not
require the specific prescription of provisional measures.

36. In truth, this case ought never to have been brought before the International Tribunal
for the Law of the Sea because of the subject-matter of the dispute.  Since India is not
a European State, the Court in The Hague or an ad hoc tribunal would have been more
appropriate.

We respectfully submit this opinion.

(signed) T. M. Ndiaye
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