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IN THE SUPREME COURT OF INDIA

E :
E . - , 'CIVIL APPELLATE JURISDICTION
“LAINO. OF 2014
o N \
SPECIAL LEAVE PET[T&QN (C!\{R_) NO. 20370 OF 2012
IN THE MATTER OF:-
Massimiliano Latorre & Others ...Applicanis
‘ Versus |
“ Union 01:‘ India & Others‘ | ..Respondent
| APPLICATION FOR DIRECTIONS
a4 TO | |
‘o | THE HON'BLE THE CHIEF JUSTICE OF INDIA
' : AND HIS COMPANION JUSTICES OF THE
o SUPREME COURT OF INDIA AT NEW DELHI
THE “HUMBLE PETITION OF THE
APPLICANT ABOVE-NAMED '
MOST RESPECTFULLY SHOWETH:
Lo 1. The Petitioners ~ abovenamed are filing the present
Application fqr directions co_nsequeqt upon the complete

failure on the part of the Union of India to comply with the ,
Ordet/Judgment of this Hon'ble Court dated January 18,

' ’201'3 in*SpeciéI Leave Petition (C) No. 20370 of 2012 and
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Writ Petition’ (C) No. 135 of 2012, as well as the directions

‘ resterated in lts Orders dated February: 22, 2013, Apr: 2,

12013 and Apm 26 2013 to try the case of Petitioner Nos. 1

and 2 herem (Petl‘uoner Nos 2 and 3 in the above referred

© Wit Petm'on) unjder the four spemfxed aws, i.e. the Territorial

other"Maritime Zones Act; 1978 ("MZA"), the Indian Penal

.. Code, 1860 (“IPC"), the Code of Criminal Procedure, 1973
’ (“Cr PC") and UNCLOS 1982 while giving tiberty to the

© Petitioners to re- agitate the »ssue of jurisdiction of the Umon
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. Waters, C,optinenta_f' Shelf Exclusive Economic Zcne and

of India to mvestrgate and *ry the case of Petitioner Nos. 1 o

and 2.in res’pec’z‘of the alleged incident of February 15, 2012.

Copy of ‘the Or’derfJudgment d:ated 18.01.2013 passed by the

' Hon ble Supreme Court in Writ Petmon (Civi)) No. 135 of .

2012 and the Specsa! Leave Petition (c:vm No. 20370 of..

2012 is annexed herewith as ANNEXURE-A-1. (Page No 24- 136)

That the F’etiﬁoner Nos. 1 and 2 have been detained in India

,‘ ‘or the Iast two years wrthout any criminal case agamst them

belng started and the Union of India has in fact fae!ed to

present any Final Report/case against the Petitioner Nos. 1

and 2, ltalian Military and Judicial Officials, for almost 1 year
despite the directions of the Hon'ble Supreme Court vide its

Judgment dated January 18, 2013 to try and dispose of the

‘case on a fast-track basis.
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 That it is emphasized at the very outset that the Petitioner

Nos. 1 and 2 are ltalian M?Iitary and Judicial Officials acﬁng at

" all times as an organ of the ltalian state exercising military

and law enforcement dities, powers and obligations and as

officials of the Judicial Police have the power and obligation

ta identify acts of Piracy and take necessary action for arrest

and detention of pirates so as to prevent, counter and
repress piracy,:_ Thus, the Petitioner Nos. 1 and 2 exercise
Military and -Judicial duties in discharge of sovereign

functions of the Republic of ltaly.

That at the highest the case against the Petitioner Nos. 1 and
2, who are ltalian Military and Judicial Officials, is that while |
performing \sovereign functions to act in repression of piracy,

as mandated by }ntématidnai obligations, the Petitioner Nos.

.land?2 todk protective action against a suspected pirate boat |

" in an admitted High Risk Area in international waters.

That after a lapse of almost 3 months from the date of

'Judgmenf of this Hon'ble Court, the Union of India passed a

Notification dated April 15, 2013 (which was also placed )

before the Supreme Court by the Attorney General of India)

- wherein it abpoihted and designated two Provincial Courts, .

i.e. the Chiéf Metropofitah Magistrate, Patiala House Courts
and theé Court of Additional Sessions Judge-01, Patiala

House Courts, as the Special Designated Courts o tryivthe
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case of the Petitionars under the four specific laws, i.e. MZA,

IPC, Cr. PC and UNCLOS, in compliance of the Judgment

_dated January 18, 2013.

However, despite the uneguivocal directions of the Hon'bie

‘Supreme Court of India contained in the Judgment dated

January 18, 2013 and Orders dated February 22, 2013, April

2, 2013 and April 26, 2013, requiring the Um‘onv of India to try

the case of the Petitioners under the four specified laws, ona -

fast track basis, the Union of India has been unable to

present any case before the designated Special Courts
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appéinted by the Union of !nd?a vide its Notification dated =

Aprit 15, 2013. Copy of MHA Notification dated April 15, 2013 _

issued by the Govemmenf of India, Ministry of Home Affairs.

is annexed herewith as ANNEXURE-A-2. (Page No.137-138)

Such gross _nbhfcompliance, and the inordinate delay of one.
year by ‘(‘he Union of !zndia. in complying with the Judgment
and Directigjns of this Hon'ble Court warrants appropriate‘
directions byquthis Hon'ble Court to close the nght of the Union -

of india to( investigate and prosecute the case any further as :

it has seriously. jeopardized the liberty and freedom of two
italian Military and Judicial Officials (Petitioner Nos. 1 and 2
herein) who have now been -detained in india for almost two

years without any case being instituted agatnst them in



“Spec:/a/ Coun‘ to fry this case and.to dzspose of the same in -

i

accordance yi/g'th the directions contained in the Judgment of

January 18, 2013.

The Petitioners crave leave to refer to and rely on the below

éktfacted directions of this Hon'ble Court contained in its
Judgment dated January, 18, 2013 and, subsequently
reiterated in its Orders dated February 22, 2013, April 2,

2013 and April 28, 2013:

Judqmem darca Januar\,’ 18 2033

“101. W{ule,_ therefore, holding that the State of Kerala has no
jurisdiction. to inyesz‘igéfe mto the incident | am afso of the

view that till suc/?_ time as*it is proved that the provisions of

Article 100 of the UNCLOS 1982 apply to the facts of this
/ 'Case it is the Umon of India which has jurisdiction to proceed -
| W/th the mvesf:aatton and trial of the Petitioner Nos. 2 and 3
" m the Wr/t Pef/ffon The Umon of md:a is, therefore, directed,
:n consu/fat/on with ‘the Chief Just;ce of India, to set up a’ .-

accordance with the provisions of the Maritime Zones Act,

1 976; the Indian Penal Code, the Code of Criminal Procedure.’

and most importantly, the provisions of UNCLOS 1982,

- where there is no conflict ‘between the domestic law and

UNCLOS 1982, The pendz’ng proceedings before the Chief
Judicyia/‘ Magistka{s;,'kol/am, shall stand transferred to the
Special Colrt to be constituted in terms of this judgment and
it is e‘kpecé‘edﬁ that the same shall be disposed of

expeditiously. Thfs will not prevent the Pez‘fizoners herein in

the two matters from invoking the prows;om of Article 100 of .

UNCLOS 1982, upon adducing evidence in support thereof,
whereupon the question of jurisdiction of the Union of Indlia to
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investigate into the incident and for the Courts in india to try
the accused may be reconsidered. If it is found that both the
Republic of Italy and the Republic of India have concurrent '

’ jurisdiction over the matter. then these directions will continue

to hold good.”

102. It is made clear that the obse/vaz‘ionsxmade in this
_ Judgment relate on/’y to the question of jurisdiction prior to the
‘ adducing ofv-ev/dénce and once the evidence has been
* recorded, Q,it' will be open to the Petitioners to re-agitate the
'question. of jurisdiction before the Trial Court which will be at
liberty to rgéonsider the matter in the light of the evidence

which ma ¥ bé.add&c‘é‘o’ by the parties and in-accordance with

faw. it is aiso rﬁade. clear that noz‘hmg.in this judgment should -
come in the way lof- such reconsideration, if such an

application is made.”

Since over a month had passed and the Union of india had -
not taken any steps to set-up .t'he Special Court, the Hon'ble "

Supreme Court in its Order dated February 22, 2013 passed

the following directions:

“15.* The learned ASG is unable to tell us today as fo
whether the procedure for constitufion of the Special Court
directed to be set up by the Central Government, in-
consultation with the Chief Justice of India, has been initiated -
or not. In the eve‘nf steps have not been taken to constitute
the \Specféf "Courkf, as directed, the Central Government f's_

directed fo do so, without any further delay.”

Since more than two months had now passed without the

Union of India taking any steps. whatsoever, the Hgn'ble
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Supreme Court again passed the following directions in its

Order dated April 2, 2013:.

“Let this matter stand adjourned il 16th April, 2013, at the
fop, fo enable the Jearned Az‘z‘omey General for India, to
inform us of the steps taken for constitution of a separate
Court,; which we had /'nz‘endec; to be constituted for trial of the
petitioners Nos. 2 and 3 on a Fast Track basis, in terms of

the judgment delivered by this Court on 18th January, 2013.”

Since no progress had been made by the Union of India

poncéming 'in‘véstigation of the case, the Hor'ble Supreme -

‘Co'uyt passed the following ‘directicns in‘its Order dated April ~

. 26,2013

“9. In addition to_)z‘he above, we sincerely hope that the
investigation' will be completed at an early date and the trial
will also be conducted on a day—z‘oiday basis and .be :

com:o/eted eXpeditiou_'sfy as well.”

Copies of Orders dated February 22, 2013, April 2, 2013 and

April 26, 2013 are collectively annexed herewith as

ANNEXURE-A-3(COLLY): (Page No.133-163)

It is submitted that despite the Union of india coming aut with
the Notiﬁéation dated‘Apr.iI”?S, 2013 wherein the Union of
India designated two Specie;! ‘Designated Courts to try thel :
cage of the Petitioners under the four specific laws ie. the |
MZA, IPG. Cr. PC and UNCLOS, the Union of India, is

purportedly seeking to'invoke the provisions of an_jvanti-”



- invoke the provisions of the anti-terrorism SUA Act s contrary |

3

terrorism !aW,' againé}‘the two ltalian Military and Judfda{
Officials of the Republic of Italy .e. the Suppression of
Unlawful Acts ‘Against Safety of Maritime Navigation and

Fixed Platforms on Continental Shelf Act, 2002 ("SUA Act’).

"The anti-terrorism SUA Act was legislated fo give effect to the
SUA Conventions (Convention for the* Suppression  of
Unlawful Acts Against the Safety of Maritime Navigatioh and

the Protocol for the Suppression of Unlawful Acts Against the

Safety of Fixed Platforms Located on the Continental Sheif) -

. which in turn was brought to existence to deal with the
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worldwide escalating acts of terrorism endangering fife at

sea. In fact, the draft Protocal of 2005 to the SUA Convention

. expressly excludeé the applicability of the SUA Convention {o

activities undertaken by military forces of a State in the
exercise of their official duties. Invoking the anti-terrorism

SUA Act would tantamount to the Republic of italy being

termed a terrorist State and acts of its orgahs, which were in

repression of piracy, as being deemed as acts of terrorism,

which is wholly untenable and unacceptable in the facts and.

circumstances of this case and in keeping with the comity of

nations and international cooperation.

The purported attempt by the Union of india to unifaterally -

to and in willful disregard of the directions of this Hor'ble
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Cour,t,;has come to the knowledge of the Petitioners oncihe
basis of an Application recently filéd by the National
Investigation A(jency (NIA} (the Investigating agency
appointedh by the Union of India) with the Couﬁ of the
Additional Se§sions Judge-01, Patiala House Courts, as

detailed hereinafter as’ well as some ‘recent newspaper

reports appearing in National daifies.

| That ‘éuch- écﬁon .oﬁ the part of tﬁe Union of India to invoke
L, R ' ad‘*anti-terrbrifsm‘ law is who}viy conirary to the uneguivocal
V T .k ané speciﬁ;: déréctigns o% the =Jandéry 18 2013 Judgment of
this Hon'ble cOun,' in wii;fui disobedience and disregard
therglaf and amounts to a.unilatera! review by the Union of

‘India of the Judgment of this Hon'ble Court for the reasons

detailed hereinafter....’

7. That the NIA has recently fiiéd an Applicatﬁoﬁ with the Court
of the Ad\diﬁobnal Séss“'io'ns Judge-01, Patiala H‘ouse Couﬁs; :

seeking transfer of custody of the Petitioner Nos. 1 and 2

from the Hon'ble $upreme Court to the Court of Additionafl

Y Sessions Judge-01 by invoking Section 3 of the anti-terrorism

law — the SUA Aét against the Petitioner Nos. 1 and 2.

Copy of Application dated 27.11.2013 before the’ Ld.

Additional Séssions Judge, Patiata House Courts filed by the

- NIA is annexed herewith as ANNEXURE-A-4 (Page No. 163-¥6'%)

,
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8. ¢ The Petitioners seek to draw the attention of this Hon'ble

Court to Paragraph 3 of the Application filed by the NIA,

wherein the NIA is relying on the purported re-registered FIR

" No. RC-04/2013/NIA/DL! dated April 4, 2013, registered - .- °

pursuant to MHA drder dated April 1, 2013, which invokes

the provisions  of ‘the anti-terrorism SUA Act against two

ltalian Mifitary -and Judicial Officials who were admittedly

‘engaged in an anti-piracy mission. Copy of FIR No. RC-

O4/201é/NiA/DLI dated 04.04.2013 lodged at Palice Station

NIA, New Delhi, U/S 302, 307, 427 read with 34 IPC: and

-Section 3 SUA Act is annexed herewith as ANNEXURE-A-5,

(Page No. 165-133)

It is submitted that the above action of the Union of india is

Hon'ble Court and even the own- position of the Union of India

who being conscious that the case was to be tried only under
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‘compietely contrary to the January 18, 2013 Judgment of this

the four specified laws, vide MHA Order dated April 15, 2013, -

superseded its earlier Order of April 1, 2013, which had

purportedly in,kaed‘ the provisions of the anti-terrorism faw —

the SUA Act in the re-registered NIA FIR No. RC- .

" 04/2013/NIA/DLI dated April 4, 2013,

Copy of order'déte'd 15.04.2013 issued by the Ministry of

- Home Affairls"»»is annexed herewith as ANNEXURE-A-6.

(Page No. 14135

R
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1(5.

11.

12.

1
d.
Copy of the superseded Order dated 01.04.2013 issued by

the Ministry of Home Affairs is annexed herewith as
ANNEXURE-A-7. (Page No. 176 —133)

" The Union of I_ndia’s "écknowiedgemeni of the clear directions

of the Hon'bleé Supreme Court for the trial of the case of the

Petitioners under the specified four laws was also endorsed

_in the clear wordings of the MHA Notification of April 15,

2013_.,5 KTha"t any in\;estigation and trial of this case has beéen .-

circumscribed by the Hon'ble Supreme Court only io the four
speciﬁéd enactments. Any,’attempt by the NIA to depart from
the Judgment of the Hon'ble Supreme Court and the MHA

Notification-consequent thereto cannot be countenanced.

However, it ,app'ears that in total non-compliance of the:
directions of rthi; Hon'ble (;,_qurt, and in a complete tumn-
arqund‘, ‘the N.iA;- Is purpgriing to inveétigate the case under .
the supersé&ed FIR no. RC-04/2013/NIA/DLI dated Aprit 4,

2013 which includes the provisions of the anti-ierrorism law -

. the SUA Act.

The invocation of provisions of the anti-terrorism law, the

SUA Act to the present case had been consciously and
unambigdous!y given up and recorded both .in the Kerala
proceedir;gs and the proceedings before this Hon'ble Court

which had inits explicit directions contained in its Judgment
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of January 18, 2(“)13”d'irected the Union of India to set-q;é a

Speciai Court to try the case of the Petitioners under the four

specified laws_only:

13. Thfat this Hon’b!’e"‘Court has clearly directed in its-Judgment of
hJanuary 18‘,‘ 2013 thaf t!"we ‘pending proceedings’ before the
Chief Judicia! Magistrate, Kollam, shall stand transferred to
the Special Cqﬁn to be constituted in terms of the Judgment
Tbof this Hon’bie Court. The anii-terrorism law — the SUA Act
was not a part of tﬁe FIR No. 2 of 2012 registered with
Coastal Poii'.ceb Station, ‘Neendakara, Kollam on February 15,
2012 which only included Section 302 iPC read with Section
341PC. Copy of the FIR No. 2 of 2012, dated 15.02.2012,

Eodgedr ‘at Coastal Police Station, Neendakara, Kollam U/s

302 IPC is annexed herewith as ANNEXURE-A-8. (Page No.1#8-183."

14. That it is pertinent to state that the anti-terrorism SUA Act |
had been speciﬁ_cai!y dropped from the Charge-sheet by the
o Statev of .\Ke'rafa\ at the .Sessions Court, Kollam vide

R A;aplica’;ioﬁ of the Kerala State Police dated May 31, 2012, |
w'h“ereiﬁ ftwas _sbec[fibaliy :statedwthat "/éga/ opinion has been

réce/’veoj that from the fact and circumstances sec 3 of SUA

Act 2002 is not _rr%:a‘)htainab/é in the case factually or lega//y. |

' Hence, it is submitted that cognizance may not be taken for:

the saidl offence”. |
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Copy of Report dated 31.05. 2012 filed by the Kerala State

“Police before the Hon'ble Sesssons Jadge Kollam, Kerala in

SC No 515 of 2012 s annexed herewsth as. ANNEXURE-A-9.

(Page No. ‘39)

Thus, it wou!d app‘ear that the Union of India had itse’lf |

prevuousiy specmcaHy refused sancticn for prosecution under

the prov sions of the anti-terrorism SUA Act during the Kerela

proceedmas as the facts of this case clearly could not justify

invocation of an, anti—terronsm faw against Military anG

Judicial Offcials"of a friendly foreign na?ion‘ It is therefore
surprising that aﬁer 2 year, and without any, change in the
facts of the case, the Union of India appears to believe that

an ants-terronsm law can be invoked in the present case.

That ev'en"‘in the Counter Affidavit dated August 10, 2012
filed by the State of Kerala in the Special Leave Petition -

" (Civil) No. 20370 of 2012 before this Hon'ble Couﬁt, the fact

of dropping of the anti-terrorism SUA Act on May 31, 2012

" was spe'c'iﬁcal!y' stated on the record of this Hon’ble Court.
Therefore, as on the date when this Hon'ble Court directed
that the ‘pending proceedings’ before the Chief Judicial |

Magistrate, Kollam, shaxH stand transferred to the Special

Court, the ‘pending proceedings’ to be transferred did not

inciu’devthe provisions of the anti-terrorism SUA Act. The

provisions of the anti-terrorism SUA Act thus cannot be now
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: mcluded by the.Union of India in the re-registered FIR of Apni

16.

4, 2013 and any consequent, Charge-sheet that may be filed

in thé matter. Copy of the ‘Counter Affidavit 10.08.2012

before the Hon'ble Supreme Court of India in SLP (C)

'N6.20370 of 2012 is annexed herewith as ANNEXURE-A-10.

(Page No.135-209)

In view of the foregoing, it is submitted that the Union of India

should not :be_ permitted to proceed on the basis of the re-

51"

registered FIR no. RC—O4/2Q13/NEA/DU dated April 4, 2013 |

same was specmcally superseded by the MHA Order of Aprit
15, 2013 and the present case was to proceed under FIR No.

2 of 2012 in terms of MHA Order of April 15,w2012.

(mvoknng the provisions of the anti-terrorism SUA Act) as the -

In fact, bei;ﬁg concisions of the above, the Ministry of External .

- Affairs had,vidé its e-mail dated April 27, 2013 communicated

17.

to the: Petst!oners that the xnvestzgatxon would be conducted

under FIR No 2 of 2012 which adm{ﬁediy did not have the

Ext_erhaf Affairs’  E-mail dated 27.04.2013

herewith as ANNEXURE A-11. (Page No. 210)

In addition to the foregoing, the illegal invocation of the anti-
terrorism SUA Act is unsustainable and completely contrary
to the January 18, 2013 Judgement of this Hon'bie Court for

the following reasons, which if permitied would esserally

,,,,,

provisions of the ant:-terronsm SUA Act. Copy of Ministry of

is annexed *
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T ovemde the ent!re Judgement and the directions contained

therein would be defeated and set a* naught by the Union of

= India; .

(a) That this Hon’ble Court in its directions in Paragraph’
10?1 and 102 of the Jenuary 18, 2013 Judgment had
held that the Unien of india shall have the jurisdiction to
pcheed:wEth the investigation and tria! of the Petitioner
Nos. 1 and 2 subject to provisions of Article 100 of
iszCL’Qé and tili such time Article 100 of UNCLOS is
invoked a':ndv established by the Petitioners before the
Specia! Court, Therefore, the Republic of ltaly upon
provmg tha‘f Ar’ucie 100 of UNCLGS apphes fully to this -
case would be able 1o agitate the issue of jurisdiction

wh|ch has been specifically kept open by this Hon'ble

- Court. 7

(b) That«under Sectioﬂe 1(2) of the anti-terrorisi SUA A.ct; o
the SUA Act extends to the entire Exclusive Economic :
Zone_ (i.e. ihe Union of India may assert jurisdiction
upto 200 Nautical Miles), which if asserted would make
the issue of Article 100 of UNCLOS on the issue of
jurisdictien redundant, thereby negating the very basis
of the Jedgment of this .Hon’b!e Court. Such action by
the Union of India would actually defeat the entire

‘basis, letter and spirit of the January 18, 2013
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Judgment which cannot be permitted. The Applicants

submit that allowing this would essentially amount to an

act of the executive unilaterally reviewing and

overruling the Judgment of the Hon'ble Supreme Court.

That this Hon’_b!e Court in Paragraph 93 of the January

18, 2013 Judgment has held that the fishing boat St.

Antony was not flying an Indian Flag at the time when
the alleged. incident took biacga. Again in Paragraph 95
of the Judgment, this Hon'ble Court has held that the
defénc:e yérsion of apprehension of a pirate attack, if
accepted by thé Trial Céurt, would attract the provisions
of Artiélé’n 00 of UNCLOS which if established by the

Petitioners, upon leadihgv evidence before the Special

-CbUrt',;WQ;!iafgo to the root of jurisdiction of the Union of

“India to investigate and try the case in India.
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The A‘ppficahté' submit that if the provisions of the anti- -

terrorism SUA Act are allowed to be invoked by the

Union of India, such observations of the Judgment

would be given a go-by and the specific direction in

Paragraph 101 and 102 of the Judgment would be

rendered otiose and overridden as the Union of India |

may clairm jurisdiction till 200 nautical miles.

That this Hon'ble Court in Paragraph 97, 99 and 100 of

the Jénuary 18, 2013 Judgment had concluded thai{f‘:és
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per UNCLOS, the provisions of which are in conformity

with the domestic Law, in the Exciusive Economic

Zone, ;the Union-of India has only sovereign rights as

oppésed to sovereignty. By invoking the provisions of

the anti-terrbrism: SUA Act and the consequent

- assertion of complete jurisdiction tili 200 nautical miles,

the conclusion.and findings of the Hon'ble Supreme

Court in its” Judgment would stand reviewed and

negate__d by Ethe unilateral a"ct of the ‘Union of India fo

invoke the provisions of the anti-terrorism SUA Act.‘

That it is";o'fear*from the January 18, 2013 Judgment of

this Hon'ble Court that the Union of India cannot re-

| agitate the issues covered by the Hon'ble Supreme -

Court J.t;r‘dgrnent and only the Petitioners herein can do

“so. It is.thus clear that in response o this Appilication,

the Union of India cannot bring in any fresh arguments
to claim a different basis for jurisdiction or to invoke the

provisions of the anti-terrorism SUA Act in respect of

the al!‘eged incident of February 15, 2012.

Without préjudice to the aforegoing, even ctherwise the
January 18, 2013 Judgment of the Supreme Court
while disposing the SLP (Civil) No. 20370 of 2012
against the Judgment of the Kerala H}i‘gh Court of May

29, 2013, has ex_pres’siy as well as impliedly set aside
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the conclusion and finding of the Kerala High Court that

the provisions of the anti-terrorism SUA Act applied to

the faéts of this case.

(g) The Hon’ble Supreme Court after %earing the matter at
length direétéd that a-S‘péCiaI Court be set up and the
two ltalian Military and Judicial Officials be tried cnly
un.c’i.er\ the four specific Acts (MZA, IPC, Cr. PC and

UNCLOS). This direction and judgment of the Hon'ble

IT-51

Supreme  Court has been accepted by the Union of

India and no review has been filed. This direction’ was

‘reiterated by'the Hon'ble Supreme Court in paragraph 2

of its Order dated April 26, 2013.. Hence, the Judgment

of the Hon’bie Supreme Court becoming final cperates

.as ﬁﬁa!v and b}ndéng on the Union of India and binds any -~

" agency of the Union of India in respect of trial of the two ~

ltalian Military and Judicial Officials only under the four

specific Acts.

The matter having thus become final and conclusive

cannot be re-opened in fact or in law.

Without pfejudfce to the foregoing, the Pefitioners reserve -

their right. to make a substantial challenge 1o the

constitutional validity and applicability of the anti-terrorism

SUA Act if and when the need so arises.
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That the Petitioner Nos. 1 and 2 alleged to be involved in the
incident of ﬁ;eraw 15,2012, were on active military duty ‘at

the time of.the alleged incident and were onboard the

shipping vessél M.V. Enrica Lexie to defend and protect the

vessel from .Piracy in international waters pursuant to

provisions qf ltalian law intended to fuliill its international .

obligations to repress piracy. Petitioner Nos. 1 and 2 continue

to be serving ltalian Military & Judicial Officials who have

been away from ltaly and active service for almost two years -

éWaiting initiation of proceedings in India.

It is ‘humbly submitted th:at' in view of the gross delays,
defaults and failure of the’;’ Union of India to strictly comply
“with the directians 5f the Hon'ble Supreme Court and to even
present or start any case agéinst Petitioner Nos. 1 and 2, the

two Petitioners ought to be discharged or in the alternative be

permitted to fravel to ttaly tili such time that their presence is

not required by-a competent Court in India or the Trial

‘commences.

PRAYER

In view of the foregoing, it is most humbly prayed that this -

Hon’ble Court may.be pleased to:

(a)

-+ any. Final Report/criminal case against the Petitioner Nos. 1 -~

Close the r'_i‘ght‘ of the Union of India and the NIA to present -

~and 2 on account of the compiete failure of the Union of l'v*ta



IT-51

20

to file any Flna! Report/case for almost one (1) year in

vuoiatlon of the directions of this Hon'ble Court dated January
18, 2013‘and further déscharge Petitioner Nos. 1 and 2 for the
~said contmuing mordmate delay and substan jial non-

compliance with the drrectfons of this Hon'ble Court; and

(b) In the alternefiue, ‘direct the Union of India to file the Final

1 \ :" ' Report/case agamst the Petitioner Nos. 1 and 2 strictly in

accordance thh the dzrectlons of the Hon'ble Supreme Court

I e v:de Judgement dated January 18, 2013 in terms of which

‘ ‘ _) . the Petmoner Nos. 1 and 2'were to be tried only under four
f - specific laws, i.e.HMZA, IPC, CrPC and UNCLOS, and not T

under the enti;ter(erism law — the SUA Act, within a period of

two weeks from the date of this Application failing which the

right of the‘ .Union ofrﬁndia to initiate any prosecution against

Petitioner Nos 1 and 2 be closed and further to conclude the

trial w;thm a penod of three months thereafter in a strict time-

bound manner; and

u{c) j Pending the h‘earing( and disposal of the present Application, .
| permit ’Peiilt'ioner Noe. 1 and 2 to return to italy and await in
| ; - - itals/ till such time that the trial against the said two Petitioners
commences on such conditions as deemed fit and proper in
the facts and circumstances of the case; and

WEN.

e
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{d) Pass such other and further orders as this Hon'ble Court may
‘' deem fit and propér in the facts and circumstances of this
case.
DRAWN BY: FILED 8Y:
(Mr. DILJEET TITUS) (JAGIT SINGH CHHABRA)
ADVOCATE . ADVOCATE FOR THE APPLICANTS
SETTLED BY.
(Mr. MUKUL ROHATGI)
SR. ADVOCATE '
NEW DELHI
[' FILED ON: 13_.01.2014
g
&
i



IN THE SUPREME COURT OF INDIA
| . CIVIL APPELLATE JURISDICTION
b LA NO. OF 2014
N |
SPECIAL LEAVE PETITION (CIVIL) NO. 20370 OF 2012

iN THE MATTER OF:

1 Massimiliano Latorre & Others ©..Applicants
Versus |
Union of India & Others ...Respondent

| AFEIDAVIT

I, Daniele Mancini, aged 60 years, residing at the Embassy

?

of laly, 50E, Chandragupta Marg, Chankyapuri, New Delhi, do

hereby solemnly affirm and state on oath as under:-

1. That | am the Ambassador of ltaly in India and in my
aforesaid capacity, | am duly authorized to represent the‘
Applicant No. 3 in the accompanying Application for
Directions. | further state that ! am also, in my aforesaid
capacity, well conversant with the facts of the case, and
thereby, am competent to swear the contents of the present

affidavit.

2. That | am aware of the facts and circumstances of the
present Application and have also read and understood the

contents of the accompanying Application for Directions




which are true and correct to the best of my knowledge and

belief.

3. That the annexures annexed to the accompanying
Application for Directions are true copies of their respective

originals.

4. That this Affidavit is duly authorized by the Republic of Italy
and is executed for and on behalf of the Republic of Italy..
N thsasas
DEPONENT

}yERI'FICATION:-
Verified at New Delhi on 13" day of January, 2014, that:the

contents of paragraphs 1 to 4 of this affidavit are true and correct to
my personal knowledge and belief. No part of it is false ‘and nothing

material has been concealed therefrom.

T DEPONENT




IT-51

ANNERURE- A-L

E

“OUT TODAYY

ITEM NO.IA _COURT ¥G.1 SECTION X
[FOR JUDGMENT] - o "
T SUPRENE COURT OF INDTIA ’

) RECORD OF PROCEEDINGS
WRIT PETITION (CIVIL) NO({s). 135 OF 2012

REPUBLIC OF ITALY THR. AMEASSADOR & ORS. Petitioner (s}

‘'VERSUS =
UNION OF INDIA & ORS.
WITH

SLP(C) NO. 20370 of 2012

¥ . :
Date: - 18/01/2013 These Petitions were called on foxr JUDGMENT today. .

v - R s
' 8 t . e K

For Petitioner(s) Mr. Harish N.Salve, Sr. Adv.
‘ ; Mr. Dutt, Sz, adv. “

Mr.
- M. .
My I ;
Mrﬂ'f' . .
For Respondent(s) _;Ms.xIndiia Jali Sing,\ASG. . .

Mr..D.8. Mahyra, AOR

‘Mr. B. Krishna'Prasad, ACR

Mr. V.Giri, 2r. adv.

Mr. Ramesh Babu M.R., ACR
Hon'ble  the Chi;f “Justice and Hon'ble Mr.
Justice J. Chelameswar pronounced ;hgir separate

of the Bench comprised

but concurring judgments

cf-Their Lordships.
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Pursuant to 'the decision rendered by us in

Writ Petition(C)iNo.135 of 2012 and SLP(C) XNO.

s

20370 of 2012, certain consegquential directions

are required to be made, since the petitioner

Nos.2 and 3 nad been granted kail by the Kerala

High Court.

Since we have held that the State of Kerala .

as a Unit of the Federal Union does not have

jurisdidtion to”try the matter, we are of the

view that till.such time as the Special Court is

constituted in terms of our judgments,” the

petitioners. should .be removed to Del

kept on the sane terms and' conditions of bail, as

B

was granted by ‘the High Couzk, except for the

Ufpilo@ing changes: -

T
¥
’

nl.'buv.The,‘orde;s péssed by the
Kega;a»H;gh Court reéiriq;iﬁg the
ﬁove%ent’_of tge said :petitioners
ig lifted, but :ﬁe same -conditions
w;l; stand.reinétgted, as and when
the saié.petitioners come to Delhi
ana they gshall not Ieave the
Delhi without the

precints of

leave of the Court.

s B e 4 i ¢
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2. 5'Ehstead of reporting to the

Police stétidn at City
Commissioner at Kochi, they will

new report to the Station House

Officer of the Chanakaya Puri N

Police Station, New Delhi, once a

subject to further B .

=

% i

veelk,

,;eiaxaﬁion, as may be granteﬁ.
3 Once the said petiticners
havg‘ moved ‘to Delhi, they shall
upén . the request of Italdian

Embassy in Delhi, remain under

theizr’ contyol. The Ttalian

Embassy, in Delhi, alsoc agxrees to .

i

be respénsible for the movements
-of the ?etitionegs and to ensure
tha;:'§hey repcrf ko the trial
court;:gs and when called upon to
do so.

1. Since their passports had
Eéen su;rendered to the trial
court ‘in Xecllam, the same isgs to be
transferred by the said court ko

the Home Ministry, immediately

upon receipt of a copy of this

e
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‘_y%

Judgment”.

a

Let copies of these judgments/Ordexs be made
available to the learned advocateg of the
respectix’;e_e parf:ies and aiso to a .reprgsent;at;ive
of the ‘petitioner No.1. In addition, let copies
of -thes‘e Judgménts be also sent to the High Court

of Xerala, as alsc the trial court at Kollam, who

are tc act on the basis thereof immediately om

, receipt of the same.

Till sueh time as the Bpecial Court is set
. “::\ : . .
up, the petitiodner Nos. 2 and 3 will be under

PR

the

.« custody of thils Court.

_City Police Commissioner, Kochi

Airport,

L.eti copie§ "Gf these Judgments/Orders be

communicated- to .the Kerala High Court and the

court of 't:he:Magi'sLjr%ate at Xollam and also to the
and .D.c;,_..P.Kochi
by“ Z-mail,  at the cost of the
p’etitiénexs.

The Writ Petitiom and the Special Leave
Petition, aloﬁg ‘with all connected applicaﬁions.
are d‘i‘sposéd"’ vcf o in g texrms of the signed

judgments.
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{Juginder Kaur)

{Sheetal Dhingra)
Assistant Regisgtrar

Court Master
{signed Reportable Judgments are placed cn the filel

> s
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IN THE SUPREME COURT OF INDIA - -
CIVIL ORIGINAL JURISDQICTIGN Co ‘

Republic of Italy & Ors. . Petitioners

Union of.Iandia & Ors. .. Respondents

NQ.2037¢ OF 2012

SPECIAL LEAVE PE

Massimilano Latorre & Ors. Petitioners
Vs.
B . )?\’
Union of India & Ors. .. Respondents. 7
5

JUDGMENT
SLTAMES KABIR, CJI.

. . . N . e 3
. . The past decade has witnessed a sharp dncrease in

acts ‘ofu piracy on the high seas off the Coast of Somalia

and even in the viginity .0f the Minicoy iglands forming

part of the Lakshadweep archipelago. In an effort to
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-counter piracy ‘and to ensure  freedom oI navigation of’
i merchant shipping and for the pretection of vessels flying

‘ : ; 4
in’ International seas, ¢tk

r

in transi

the Italian flag
2011,

Government Decree 107 cof

Republic’ of Italy enacted

converted into Law of Parliament of Italy No.130 of 2w

2011, tQ"protéct Italian ships from piracy in

August, -
Intérnational ‘seas. Article, 5 of the said legislation
providés © for déployment af Italian Military‘ ;ﬁavy
QConﬁingents oﬁlItalian vessels flying the Ttalian flag, .to

Pursuant

counter the growing menace of piracy on the seas.

to the said law &f. Parliament of Italy No.130 of 2»¢ August,

a Protocol of Agreement was purportedly entered into

on 1l October, >2011, between the Miniséry' cf Defence -
Italian Shipowners’ Confederation

3

Naval Staff ang
(Confitarma), pursuant to which’ the Petitioner Nos.2 and

in the writ Petition, who are aksc the Petitioner Nog.l and

2-in the Special Leave Petition, were deployed along with

Latorre”, on boards the “M,V. Enrica

1t i e oo oo,

four others, as “Team

612, to protect the said vessel and”

[

Lexie” on 6&: FeBiuary,
. ” to embark thereon on 1l1=x February, 2011, from Gallie im.Sri

Lanka. The gaid Military Deployment Order was sgent

Itdlian NaQy ‘General Staff to the concerned Military

A change in

LRI N
oty

o

i Attaches in New Delhi, India @nd Muscat, Oman.

pianned port ©

[

th

the disembarkation plans,
disembarkation wad shifted £ cat teo Diibouti,  was °
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2. . While £ the aforesaid vessel, with the Military

Protection Detachment on board, was heading for Djibouti on

.15t  February, B 2012, it ‘came across an Indian fishing

vessel, St. Antony, which it allegedly mistook to be a

pi:.:ate Vessei,‘ ’aj.tv"av _d;’;sta'nce' of about 26.5 nautical miles
fromﬁ the Indi_aﬁ s.eai,coast off the State oﬁ Kerala, and on
account-(ofﬁ fir;".v_i'zg,", from the Iﬁaiiaﬁ veséel, Two persoms in
the"Ivnﬂ»ia'n fzshlng vessel were killed. After the said
inci&ent, tl‘ie 'It'alia'x.z l vessel' continued on its scheduled
course to Diibouti.

When fh'e vessel had proceeded about 38 nautical
m:‘.l“és on the High Seas ;ow_érds Dijibouti, it zreceived a
t:eléphone messageh, as wgil a8 an e-mail, from the Maritime
Réscue Co-ordina;:i'on Centre, Mumbai, asking it to return to
Coéhin Port té :"Kassist_ with the enquiry into the incident.

Responding to the mesgage, the ¥.v. Bnrica °I.oexie altexred

ity course and came to Cochin Port on 16w February, 2012,

‘Upon docking 4im Cochin, the Master of the vesgel was

inforimed - that First ®Information Report (F.I.E.} No.2 of

2012 had been lodged with the Circle Inspector, Neendakara, )

s

Kollam, Xerala, under Section 3062 read with Sectionm 34 of
the Indian Penal .Code {X.P.C.} im zxespect of the firing
incidént leading to' the death of the two Indian fishermen.

On 19 February, 2012, N¥assimilance Datorre and Salvatore
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of 2012, were arrested by the Circle Imspector of Police, -

Coastal Poliice Station, Neendakara, Kollam, from Willington

Island and have been in judicial custody ever since.

3. On 20 February, 2012, the petitioner‘mbs.z and 3

were _p;oduced“ before
Kolliam, by the. Circle Inspector of Pglice,
Coastal Police Station, Neendakara, who prayed E5¥ femEnd

2

of the accused xo'iudicial custody.,

B

%,

" The petitioners thereupon E£iled Writ Petition

4

No.4542 of 2012 before the Kerala High Court, under Article

226 of the Constifution, challenging the jurisdiction of

the State of Kerala and the circle Inspector of Police,

Kollam District, Kerala, to register the F.I.R. and to

conduct investigation on the.basis thereof or to arrest the

petitioner . Nos.2 and 2 and to produce them before the

Magistrate. The Writ Petitioners prayed for guashing of

F.I.R., No.2 of 2012-°on the file of the Circle Inspector of

Police, Neendakara, Kollam District, as the same was

pufpcrtedlyAwithQﬁt'jurisdiéticn, contrary to law and null

and. veid. - The ‘Writ Petitioners also prayed for a

daclaration that their arrest and detention and a

the Petitioner Nos.2 and 3 in Writ Petitiom No.135'

51

the ~ Chief Judicial Magiscratd .

11 .
pipa

?rocgedihgs taken against them were without jurisdiction,
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contrary to law:and, therefore, veid.

b

made for the release of the Petitioner Nos.2 and 3 from the

5. ¢ Between .22% and 26t February, 2012, several

relatives of the deceased sought implé‘adment in the Writ

<

Petition and -were ’‘impleaded as Additional Respondents

Nos.4, 5 and 6.. -

6. : purin the , pendency 'of the Writ Petitiom, the

Presenting Officer within the Tribunal of Rome, Republic of

Italy, intimated the Ministry of Defence of TItaly on 24

A further prayer was -

i

February,. 2012, .that Criminal Proceedings No.9463 of 2032

had been initiated against the Petitioner Hos.Z and 3 in

Italy. It was indicated that punishment for the crime of
) = i )
murder under Section 575 of the Italian Penal Code is

imprigonment of at least 21 years.

4

7. After entering appearance in the writ petition, "the

Union of India and its Investigating agency Eiled Jjoint

statements therein on 28t February, 2012, on behaif of the

Union of India and the Cosst Guard, with the Ferala High
‘Court, éa.ldng with ’tl-.t.evso_azding- Officers Report’ dated 16%-
17w February, 2-312, as an aiinnexur'e. On 5t» March, 2012, the
Consul General f‘ilt,ad a further affidavit on behalf of the

Republic of Italy; annexing additional documents in support

S
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of its claim

capacity.-

that Italy

In

1

g
<

':easserted- .

the affidavit, the Comsul General

exclusive Jjurisdiction over the writ

had

petitioners and invoked sovereign and functional immunity..

8. The Kerala

the*

submiassions., which were duly

Petitioners

Bigh Court heard the matter” and directed

to £ile their additiornal written

2pril}, 2012,

filed on 2=

whereupon the High Court reserved its judgment. Howeéver, in

the meantime, since the judgment in the Writ Petition was

not forthcoming, * the Petitioners filed the present Writ

Petition under Arxticile 32 of . the

18» april, 2012,

" (i)e

,.\
[N
[*s
— -

{1ii)

L

Constitution of India on

inter alia, for the following reliefs:-

Declare that any action by all the Respondents
in relation to the alleged incident referred to

in Para 6 and Y above, undexr the Criminal

Procedure Code or any other. Indian law, would’
o

(A

be illegal and ultra vires and violative

Articles 14 and 21 of the Constitution of
Incdia; and

’Decla%e that the continuged deténtion' of
Pétitionerg 2 and 3 by the State of Xerxala is -

illegal'and ultra vires being violative of the

principles of -sovereign’ immunity eand also

violative of art. 14 and 21 of the Constitubion

of India; and
of - Mandamus and/cr anpy other

Issue writ
suitable.writ, order or direction under Article

5

take al

facd

32 directing that the Union of India
steps as may be necessary to secure custody of

o e A 0t



Petitioners 2 and 3 and make over their custody

tc Petiticner No.1.”

‘. ! 9. During the pendency of the said wWrit Petition in
#

this Court, the Kerala State Police filed charge sheet

against the Petitioner Nos.2 wnd 3 herein on 18th May, 2012

under Sections 302, 307, 427 read with Section 34 Indian

Suppression c¢f Unlawful

Penal Code and Section 3 of the

Acts against .Saféty, of Maritime Navigation and Fixed

Platforms on Continental Shelf 2ct, 2002, Thereinafter

B

referred 'to as ‘'the,
1 M

8UA 2ctt'. On 23th May, 2012, the

of the Kerala High Court dismissed

~ledrned Single Judge

Writ Petitiorn {Civil) No.4542 of 2012 on two grounds. The

the Notification No.

-learned Single Judge: held that under

R

{80 67/E -dated 27th Rugust, 1981, the entire Indian Penal

Code had been extended to the Exclusive Efonomic Zone and

the territorial juii,sdi'ct‘ion of the State of Kerala was not

limited to 12 nautical miles. only. The .learned Single

Judge also held thai:_ under the provizicns ©f the SUA Act,

the BState of Xerala has jurisdiction uptc 200 nautical

miles from the Indian c¢oast, falling within the Exclusive

: Economic Zone of India.

: 10. - Aggrieved by the aforesaid judgment of the Kerala

High Court, the Petitioners filed Special Leave Petition
(Civil) No.20370 of 2012, challenging tke order of
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-Petition ha#e been _heard together.

. duties as

v
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dismigsal of their Writ Petition by the Kerala High Court.

11, As will be 'evident from what Nkas beea narrated

hereinabove, the subject matter and the reliefs prayed for

in Writ Petition {Civil)No.4542 of 2012 hefore the Kerala

B

High Court and S.L:P.(C) Ne.20370 of 2012 are the same as

those sought in Writ Petition (Civil) No.135 of 2612.
12. Accordingly,‘thg Special Leave Petition and the Writ

3

13. Sinmply staked, the case of the Petitiopers is, that

the Petitioner Nos.2 and 3, had been discharging theix

memnbhers of the Iralian Armed Forces, ig

+

asccordance with the principies of Public, International Law

and an Italian. National Law requiring the presence of armed

pefsoﬁnelbdn poérd:;émmer;ial vegsels to protect them from
attacké Ofiéiraéy;uitgié also the Petitioners® case,th;t
the. ' determination of inte;hatiéﬁai disputes and
fespdq;ibilities as connected

‘'well .as proceedings
therewith, must  necessarily be Dbetween the Sovereign

Governments of . the two .countries and not constituent

elements of a Federal Structure. In other words, in cases

of international disputes; ‘the State units/governments
within a federal structure, could =nct be regarded as

entities entitled to maintain or parti¢ipate in proceedings




relzting to the sovereign acts of one natlion against

ed upon them by

ancther, nor could such status be confsrr

the ‘Federal/Central Government. It is alsc the case of the

e

o3

writ petitiomers _that the proceedings, if any, in suc
cases, the Union at its -

could  only be initiated by

discretion. .Conseguently, the arrest and continued ’

Wos.2 and 3 by the Stare of )

detention of the Petitioner

3

Kerala is unlawful and based

on a misconception of the law
:
4 4

relating to disputes betwzen two sovereign nations,
- .

14. Appearihé‘» for the writ petitioners, Mr. Harish N.

Salve, leaxned Senior Advecate, contended that  the

acguiescence of the Union of India to the unlawful arrest

i and detention cf the Petitioner Nos.2 and 3 by the State of

¥erala was in violation of _the long st,aixding Customary

~

Internaticnal  Law, Prin,ci'p;e,s of ZIpternational, Comity and’

“ -

e TR e

k1
Sovereign Eguality Amcngst States, as contained in the

United Nations - General Zssemnbly Resolution . titded

“"Declarxation on Principles of International Law Concerning
Friendly Relations and Cooperdtion between States in )

accordance- with the Charter of the United Nations”. Mr.

Balve contended that these aforesaid principles vreqguire

that any proceeding, whether dipliomatic or judicial, where

n

the conduct of a foreign naticn in the exercise of its

sovereign functioms is guesticned, has to be conducted only 3




o

at the level of the Federal or Central Government and could

not be -the subject matter of a proceeding initiated by a

pProvincial/State  Government.

15. Mr., Salve submitted that the incident which cecurred

ont 15th February, 2012, was an incideni between two nation

States and ‘any dispute arising therefrom would be governed

Responsibility

s

py the principles of International Legal
der which the rights and obligations of the parties will
be those existihg between the "Republic of India and the

Republic of Ifaly.. Mr. Salve submitted that no legal

_relationship exists'between the Republic .of Italy and the

. State of Kerala anﬁzpy'continuéd detention of the members

.. _ ) PN _ .
cf the Armed Forces -of the Republic of Italy, acting in
- discharge” of their official dities, the State of Xerala had

¥ - <

gcted in a manner contrary to Publiic International Law, as

well as the provisions of the Constitution of India.

; 16. Learned counsel suSmitted that the Scheme of the
’ Territorial wWaters, Ccniinentél Shel¥, Exclusive Econcmic
Zone and Other ﬁaritimé“ Zones Act, 1976,  Thereinafter
referred to as - ithe ) Maritime Zones Aét, 1978,

over ecacn of the Maritime Zones divided, intec the

“rerritorial Wwaters”, . the “Contiguous zones” and the
]

“Exclusive Econcmic Zones”. Learnad counsel also submitted

k2 *
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ynat Sections 3,0 5, 7 and 15 of the Act contemplate the

gxistence of sych division of zones as a direct conseguence

¢f rights guaranteed wunder Public Internfxtianal Law,
indluding the United Nations Convention on the Law of the
’s:ea,‘\ rereinafter referred to as, “the UNCLOS” .

Mr. Salve 'sﬁbm'itted that the extent of jur’isdic;ion
of a: State beyoééli its Icéas_t_}.ine is provided in Sectiq;x '3 of
the Maritime 'Zc;nesl .Act'-, 1876, Sﬁ;p:éeqtion {"2} of Section 3
indicates that the’l) limit of the Territorial .Wate’rs is tbe

line every point of which is at a distance of twelve

‘nautical miles from .the hearest point of the appropriate

baseline. . Section 5 of the aforé_said 2ct provides that the
Contiguous Zone 'of India 1s an avea beyon{i and adiacent to
t;.he Territorial W.aters and tk;e limit of the Contiguous Zone
is t::he>line ever}}"péint 6f which is at a distaoce of

twenty-four nautical miles from the nearest point of the

{2} o©of gSection 3.

3

baseline referred to in Sub-section

Section. 7 of the Act defines Exclusive Economic Zone as an

ard the

area beyond and adjacent to the Territorial W

limit of such zone is two hundred nautical 3 the
baseline referred to in sub-~section (2) of Sectiss ¥, In
the

Tespect of each of ‘the three above-menticned zones,
Central Government has been empowered whenever it considers

DeCegsary so to do, having regard to Internariopal Law and
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state pf%cﬁice, éltér, by notification in the éffiéial

Gazette, the limit of the said zones.

18. Mr. SéiVe‘pointed out that Sectiorn ¢ of the Maritime
-zonéé Act, 1§76, speéially provideé for use ©f Territorial
Waters by foreién'shipé and " in terms of Sub-section (1),
éli féreign ship& L(cther than warships including ;ub-

’héfinés_and Qéhervﬁﬁd;rwa§ex vehicles}) are emntitled to a

right of inndcent}paééage through the Territorial Waters,

so long as such passage was innocent and not prejudicial te

the peace, good order or security of India.

f i B

B

18, Apart from the-. above, Mr. Salve also peinted out

that Section 6 ©Of the -aforesaid Act provides that the

‘ Con;inentai Sheif of India comprises éhé seabed and subsoil
of the submarine. areas that eﬁtend beyénd the limit of its
territorial'wéters throﬂghout ;he natural prolongation of
its land territory to the outer ;edgé of the conrtinental
margin of‘to a_éiséanée of two hundred nautical miles fr&m

the baseline referred to in Sub-section {2) of Sectionm 3,

where the outer edge of the continental margin does not

extend up to that distance. Sub-section {(2) provides that

B

India ' has and alway; had full and exclusive sovereign

rights in respect of its Continental Shelf.
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20.. According to Mr. Salve, the incident having occurred

ét a place which was 20.5 nesutical miles from the coast of

India, it was outside the territorial waters though within..

¢

the Contiguous ' Zone and the Exclusive Egonomic Zone, as

indicated hereinabove. Accordingly, by no means could it be
said that the incident occurred within the jusisdiction of

one of the federal units of the Union of India. Mr. Salve

. urged that the incident, therefore, occurred in a zone in

which the' Central Government is entitled under the Maritime

.

Zones Act, 1976; as well as UNCLOS, to exercise so?eraign

rights, not amounting to sovereignty.
. H I y

Mr. Salve submitted

that: the Act nowheré"contemplaqes conferral of jurisdiction

en any coastal unit forming part of any Maritime Zone

adjacent to its cbast. Accordingly, thie arrest and

detention of the Petitioner ‘Nos.2 . and 3 by the police

authorities in the State of Kéerala was unlawful and was

liable to be quashed. Mr. Salve also 'went on to urge that

notwithstanding the provisiong of the Maritime Zoness Act,

1876, India, as a signatory of the UNCLOS, is =21so bound by

the provisions thereof. Submitting  that  since  the

provisions of the 1976 Act and alsec UNCLOS recognise the

primacy c¢f Flag State Ijurisdiction, the Petitioner No.l
‘ s
i.e. the Republic of-Italy, has the preemptive right te try

the Petiticner Nés,z and 3 under its local laws.

P .
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* - i 21. Mr. Salve submitted that provisions, similar to those

sn the Maritime Zones Act, 1876, relating to the extent of

rerritorizl waters and internal waters and the right of i

¢ weinnocent passage",: are provided in Articles 8, 17 and 18 §
? of the Céﬁvantioﬁﬁ . Mr. Salve submitted tbat Article 317 :
3 . . , ;
. pets down in cleair térms that subject to the Convention, g
I - B - LT 7
i I " .ships of all States, whether coastal or land-lockeds enjoy é
i :

the zright of innoccent passage through the territorial sea.

"Innocent passage® has been defined in Article 18 to mean

SR

SRR

navigation ihroughithe territorial sea for the purpose of

{a} traversing that ses without enterimg internal

waters or calling at =z roadstead or part facility

outside internal waters; ér

: (b} proceeding to or from internal waters or a call at

: such roadstead or part facility.

1

22. The gaid definition has been gualified to indicate
i ¥

that guch paspbage wWould be continuous and expeditiocus, but

woulﬁ include sﬁoppihg.ané anchoripg., only in so far as the
T same are ﬁncidental-tg.qrdinary navigation or are rendé:ed
necessafy for farcé majeureiﬁr digtress or for the purpose
of xéndering assiétance'éo persons, shkips or airecraft in

”

danger. or distress. Mr., Salve pointed out that_Aﬁticle'19
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describes  innocent passage to be such so long as it is zot ’

prejudicial to the peace, good order or seguribty of
coastal State and -takes place in conformity with the
chéeqtion and othexr ruies of Intermational law.

Learned counsel pointed out that Article 24 of the

Convention contained an assurance that the coastal States

- would -not hampef' the innocent passage of foreign ships

through the territorial sea, except in accordance with the

Convention.

23. As to crimin&l Jurisdiction on board a foreign sbip,
Mr. Salve referred to Article 27. of UNCLOS, which provides
that the crimipal qjurisdiction of the coastal State should

not be exsrcised on board a foreign ship passing through

. the territorial sea to arrest any person or to conduct any

investigation in connection witk any ecrime committed on
board the ship during its passage, save only in cages wkere

the consequences of the crime eXtend to the ‘comstal State;

if the crime is of a kind to disturb the peace of the

country or the good order of the territorial sea; if the

aséis;anCe of\the!locai authorities - has been réquested by

the Master of the ship or by a diplematic agent or consular

officer ' of the -flag State, oxr if Buch measures are
illicit traffic in

necessary for the. suppression of




3

:Zonés‘ Mr. .Salve subnmitted

. g
21 : MY
narcotic ‘drugs ox psychotropic substances. Mr. SBalve,

however, urged that none of the aforesaid conditions wewe

attracted in‘ﬁhe.fadts Qf this case so as to attract the
criminal juris&iétidn of a - State within the fedexal
structure of the Union of India.. ’

£

+f

24. Another Article of some significance is article 33 o

the Conveption tnder Section 4, which deals with Contiguous’

that Article 33 provides that

in a zone contiguous to its territorial sea, a coastal

State may exercise the control necessary to «

(i} prevent infringement of its customs, fiscal,

immigration’' or sanitary laws and regulations

within its territory or territorial sea;

(ii)punish iﬁfringemént of the above, laws and

regulations gomnitted withdn its territory or

territorial sea.

However, the édntiguops Zone may not extend beyond

24 naﬁticai miles from the baséline from which the breadth

of the territorial sea is measured. Accordingly, since the

incident occurred outside the territorial waters, the State
of Kerala exceeded its jurisdibtion and authority im actisng

on the basis of the FIR lodged against the Petitioner Nos.2

IT-51
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T{di) marihe scilentific research;

22

and vé .at Neendakara, Kollam, and in keeping ‘them  in

wontinued detention.

5,

25. Referring to. f{aift V of the Convention, which deals with

#xclusive Economic Zones, Mr. Salve pointed out that

Article 56 wunder +the sgaid Part indicates the rights,
jurisgdiction and duties of the coastal State in the

Exclugive Economic Zone 8o as to incilude the State’s

- sovereign rights «for the purpose of exploring and

-5 >

exploiting: consérving.and managing the ngtural reaouxceé,
wheéher living or hon-living, af the waters superijacent to
the seabed and of the seabed and its subéoi%, and with
regard to other gct;vities ch‘ the economic exploitation
and exploration of the zone, suck as the production of
The said

energy from . the water, currents and winds.

Article also indicates that the State has jurisdiction im

regard to :

g

) - the establishment and useé of artificial  islands,

- installationg and gtructures;

(iii)the‘protection éhd~pzaeervation of the marine

environment;

and other-iighté and duties provided for in the Convention.
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1a regard-to artificial islands, Mr. Salve pointed out that

"ender Clause B8 . of Article- 59, artificial islands,

;jngtalilations and structures do not possess the starus &f

islands. They have no territorial sea of their own and

their  presence does 'not affect the delimitation of the

rerritorial sea, the ©Exclusive Economic Zone or

COntinen‘caIL- Shelf.

26. Déaling with the cém:ept of High Seas, contalned in

part VII. of the Convention, Mr. Salve submitted that

i .
'As:t:icles 88 and 89 of the Convention provide that the High

Seas have to,]ﬁe reserved for peaceful purposes and that no

State may validly purport to subject any part of the same

to :its spver‘eignty. ¥Mr. Salve submitted that under -

Articles 21, 92‘ and 94 of the Convention, every State was
entitled to fix' ‘the ’conditiox;s for the grant of its
its

nationality to ships, .for the registration of ships in

territory, and for ‘the right to f£ly its flag. Article 91

provides that 'shi.ps have Ehe nationality of the State whose .

flag the; are entistled to fly and there must exist a
'sénuine }ink bs;t';w;een the -S;:a'te and _t,he ship. HMr. Salve
Pointéd out that‘Article 34 casts hsevex_al duties on the
flég. State and one of the most significant clauses oOf
Article 94 is clause 7 which provides that each State sball

“AuUse an  inquiry to be held by or before a suitably

i




i

‘against such  persén except before

be of relevance to the facts ¢f this case,

qualif_ied person "or persois into every marine cg_s"ualty or
jncident o‘f navigaiion (e;ai)hasis supplied) or the High Seas
_im;glffing,a ship flying its flag and causing loss of life
or seripué injury to nat:ionalé / of anp'ther State or sgerious
damage to ship.;.a ox -ingtallat;-:;.cns of znother State or to the
marine ‘énvironment.» The flag Stste and the other State
shall ;ooperate in the .conduct of any inguiry held by Athe

concerned State into any such maripe casualty or incident

of navigaticn. The same provisions are also reflected in

 Article 87 of the Convention,. ip which it has been

indicated that in the évent of a collision or any other
incident of 'na.vigat'ion, concerning a ship on the High Seas,

involving the penal or disciplinary responsibility of the

Master or o©f any other person in the service of the ghip,
no penal or discdiplinary procesdings may be instituted
the judicial -or

ddministrative duthorities eithér of the flag State or of

" thé State of ﬁhiqh -such pérson is a naﬁiohal.

27. ' Lastly, Mr. Salve referred te Article 100, which may

all . gtates to . cobperate to the fullest extent in the

Tepression of piracy on the High Seas or in any other place

Sutside the jurisdiction of any State.

e e e nane RIS T e Kl Ty g2y 0 v

as it requiies
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28. Mr. Salve submitted .that the publication of a
wotification by the Mi;xistry‘ of Home Affairs omn 27th
august, 1981, wurder Sub-section (7} of Section 7 of the

Maritime Zomnes Act, 1876, extending the application of

gaction 188 of the Code of Criminal Procedyre, 1973, to

the Excliusive Economic Zone, vreated warious difficulties,

i . .
simce  the said  Notification was a departure from the

piovisioms of - Part V of UNCLOS which provides that a

i

coastal State enjoys only sovereign rights and not

i
i

sovereignty over the Exclusive Economic Zone.

29. Referring to the interim report of the Hinistry of

Shipping, __Gove_zrxﬁnent of India, in respect of the incident,

Mr. Salve " pointed out . that, the fighihg boat, MFB St.

'

antony, about 12 meters long, was owned by one ¥r, Freidy,

v

who was also woi}cing ag the Saramg of the boat, which is

registered. at Cdlachel, Kanyakumari Districk, Tamil Nadua,

by the Assistant Director of Fisheries. The crew of the

boat were issued Identiry Cards by the Trivandrum

Matsyath,ozhilali Forum, bur the fishing Dboat is not
registered under 'the Indian M;ai*-chant Skipping Act, 1958,

| and was not flying the Indian Flag at the time of the

incident.  Furthermore, at the time of the incident, the

ship was at a minimum distance of about 20 nautical miles

from the Indian coast. The ship was goasting in Iodian




- Italian " ‘Defence’ I;iinistry and

cerritorial waters in order to avoid any encounter with

pirate boats as. the area was declared to be a High Risk

area Of Piracir,‘ Mr. Salve urged that in the report' it was
also ;‘ndicated that the area comes under the high alext
zone ‘for pifacy attackg, as declarsed by the UKMTO, and the
‘watch Officerg were maintaining E'heir normal pirate watch.

apart from the normal navigational watch Keepers, the ship

also’ had NMP Marines on the bridge on anti-pirate watch as

stated by the Second Mate and Master. - The NMPF Marines were

keeping their own watch as per their schedule and it was

., not thé responsibility of ‘the Master to keep track of their
B Y H

. ¢ . .

regimen. The NMP Marines were Supposed to take independent

decisions as, per .Article 5 of the agreement between the

the Italian ship Owners

indicated that the fishing

N 2

Association. The report also

boat ~came within a distance of 100 meters. of the Italian

Ship, causing the crew of the ship to believe that they

e ¢ircumstances of the

“were under pirate attack and in th

moment the narines, whe are independent of the orders of

the Master, opened( fire, killing the two Indian fishermen.

I

Subsequently, while the Ship was moving away, it

from the MRCC, Mumbal  Duty

received a phone <call

Cpnt'roller, instructing the. ship to proceed towards Xochi

Anchorage to give a statement and witness with regard to

A omrtTinsing vt
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the provisions ‘of thé Maritime Zones Act, 1976, i

o7 50

ghe. incident. {r. Salve submitted that pursuant thewelo

ghe Italian vessel, instead of proceeding further into the

hiéh seas, returned to Cochin Port and was, thereafter,

] - . N
detained by the Kerala police authorities.

¥r. Salve submitted that it was necegsary to construe

irn the

1ight of the UNCLOS, which gives rise to the guestion as to

in caszse of

which o©f the prqvisioné would have primacy

conflict,

30.  Referring to the deoision

Chiles ?ifsﬁoreinimited ve. Unl

11 sCC 439], Mr, "Salve supmiﬁtad'ﬁhat in the gaid decision,

this Court had held that from a reading of Sectioms 6 and 7
of the Maritime Zones Act, 1976, it is clear that India has

been~g;ven only certain lim;éed sovereign rights in respect

of its Continental Shelf and Exclusive Economic Zene, which
dannot be eguabed to ‘extending the sovereignty of India

Gver its Continental Shelf and Exclusive Economic Zone. as

in tbe case. of Territorial Waters. Howevey, Sections 6(6}

ard 7(7) of the Maritime Zones Act, 1976, empower the

Central Government, by notification, te extend the
€nactment in force ip India, with suck vestrictions and
<

nodifications which it thinks fit, to its Continental Shelf
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5.

and Exclusive Economic Zome and  alsc provides

that an

«enaétment so extended shall have effect as 1if the

continental Shelf or the Exclupive Economic Zone, to which

the Act has been extended, is a part of the territory of

india. Sections 6(6).and 7{7) create a fiction by which

the Cogtinental Shelf  and the Exclusive Economic Zone are

deémed’ te be a part of India for the purposes ©of such
enactments which are extended to those areas by the Central

‘2 notification,

Government by issuing

31.  Mr. Salve submitted that it was alsc held that the

coastal State has no sovereignty im the territorial sense

of dominion over Contigucus Tomes, but it exercises

sovereign rights for the purpose of

Contimental Shelf and exploiting its natural resources. It
has jurisdiction to enforce its fiscal, revenue and penal

. B

laws by interxcepting vessels engaged in suspected smuggling

on of

or other illegal activities' attributable to a violati

the existing laws .. The waters which extend beyond the

Contiguous Zone are traditionally the domain of high seas

, . -
or open sea which juristically speaking, enjoy the status

of International waters where all States enjoy traditioual

N H B
high ‘seas Ffreedoms, including freedom of navigation. The

Coastal States ean exercise their right of search, seizure
) . :

or. confiscation of vessels for violation of its customs oF

exploring the
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Zone, but it cannot ‘ .

fiscal or penal -laws in the Contiguous

exercise these rights once the vessel in gquestion enters
¢ . )

rhe high seas, since it has no right of hot pursuit, sxcept

¥

where the vessel ‘is engaged in piratical acts, which make

it. liable f_or'arr'est “and condemnation within the seag.,

v

accordingly, although, . the coastal States do not exercise

sovereignty over the Contiguous Zone, they are entitled to
exercise - sovereign rights and ‘take appropriate steps to

protect its revenues and like matters.

Relying on the aforesaid observations made by this
Court in the aforesaid case, Mr. 3alve submitted that the

proviglions of the Maritime Zones Act, 1976, would have to

be read in harmony with the provisions of UNCLOS. Mr,

Salve submitted that the reference made in paragraphs 77
land 55 of the judgment dealt with policing powers in the

depignated areas of ‘the Contiguocus Zone for the application
of the Customs Act and not as a r'e_ﬁe;:_enée to general
exercised by the State police within the

Mr. Salve submitted that it would

policing powers

Union of India. thus be

. -

clear, that 1 an offence

was committed Dbeyond the

*Hy

Contiguous Zone, the State concerned could not proceed .

beyond 24 nautical milez from the baseline irn pursuit of

the vessel alleged to - have committed the offence. Hr.
Salve submitted that it was =not contemplated umder the
of &

Maritime. Zones Act, 1976, that the palicing powers




11351 # . | fﬁ,: . S

3 53
_'ccastal State would proceed beyond the Contiguous Zone a,gxd

jnte the Exclusive Ecconomic Zone or High Seas, though

certain rovisions of the Customs Act and the Customs

ER

had heen extended to areas declared as

g

. Tariff. Act

B wdesighated ‘areas” undexr t;hé gaid Ackt.

3. Mr. Salve contended that the stand of the Uniom of

(%]

India has beevn{ltha.t the provisions of UNCLOS8 caznnct be
applied in the facts of. the case, since the Maritime 2Zones

Act, 1976, which is a domestic Act, is a departure from

UNCLOS, and Article 27 of UNCLOS was not a part of the
Indian. domest.ic_; law Further, in antieipatiom of the'
gubmissiong on behalf o.f the ﬁesg@nd@ﬂts, Mr. Salve urged
that; thé judgmenﬁ of thé Permanent Court of Infcernati.onal

[(ie27)

Justice in the Cade of &

. B

P.C.I.J.] which involved claims between France and Turkey
continued to be. good law, save apnd except to the extent it
] . . . .

‘had been overridden, but. only in relation to collisions

under Article 97 of the UNCLOS.

34,

Mr.. Salve’ submiéted that the aforesaid contentions

made on behalf of the Unjon of India were nisconceived,
because they were not taken earlier and were nct to be
fGUndE in the 'affidavit. affirmed by the Uniomn of India. ¥r.

Salve submitted that the Maritime Zones Act, 1976, Ffar




froﬁ being a'depaiﬁurg; 18 in complete conformi;y with'the : o
pfinc;pies of UNCLOS The Act is limited to spelling out

the‘geograﬁhical‘boﬁn&aries of the various zones, namely,
the Ter;itorial;Watgrg, the Contiguous Zone, the Exclu;ive .
gconomic Zone, and the Continental Shelf, etc. and the
nat?re of rights available to India in respect of each of
the zones ;s speiiéd out in the aAct in a manner which i; in
complete conformity with the UNCLOS. Mr. Salve urged that
India was not oniy,a'sigpatary to but had also ratified the
Convention. Tﬁe learned lcéunSel submitted that the
Maritimé Zones Act, 1876, was based, to a large extent; on
the dra%t of UNCLOS ;hich had been prepared before 1976,
but it is sett1éd law in India that once a Convention of

this kind is ratified, the municipal law on similar issuves

should be construed in harmony with the Conventicn, unless

there were express provisions to the contrary.
!

<

35, Simply'stated,'Mr. Salve's submigsions boil'down;to

the guestion as toc whether the sovereignty of India would
extend to the Exclusgive Economic Zone, which extends to 200

_nautical miles from:' the baseline of the coast of the State

- of Kerala.

36. - 1. Salve"éhen urged that: if Sub-section (2) of

Section 4 I.P.C. was to be invoked by the Union of India
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. : ‘ 1 ' . . )
.for ' exercising jurisdiction over a person ‘present on a

the JIndians flag, It must vespect a similar

‘ flying
aésertéd jurisdictions’ indicating that
21. of EEé {Convention recognises the right of

. i85 to b@-ieapected by all nations,

innocent passage ‘whi
who are gignatories to UNCLOS. As a result, 1f a vessel is:

in -innocent passage and an incident occurs between &wo

foreign citizens which has no conseguences upon the coastal
gtate, it is obvious that no, jurisdiction could be asserted

over such an act on the ground that it amounts to violation

of the Indian Penal Code or that the Indian Courts would

have jurisdiction:to try such criminal offences. Mr. Salve

submitted that the accép%ance of such an. assertion would

negatie the rights of innocent passage.

.

37, er,-Salve submitted that onve it is acoepted that it

must be Parliament's intention to recognise the, Exclusive .

Economic Zone and to create a legal regime for exercise of .

“the sovereign rights in réspeect. of the said zone, then,

must nedessarily follow that a Parliameviary intent has
be reaé in'conﬁunction with Article 55 .of the ONCLOS. It
must then feollow that the sovereign rights in the said zone

must be = read subject to the specific legal regime J

established in ParﬁiV of UNCLOS.
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As far as the Lotus decigion is comcermed, ¥r. Salve

38.
contended * that such decision had been  rendered im the

facts involving “the collision of a French vessel with a -.
rurkish “vessel, which ultimately led to the 1952 Geneva

Convention for the unification of certain rules relating to

penal  jurisdiction in matkers of collisions, which

overruled the application of the principles of concurrent

f? jurisdiction over marine collisions. Mr. Salve urged that

a reading of Articles 91, 92, 94 and 97 of UNCLOS cleariy .
establiishes that aﬁyl principle of concurresmt jurisdiction
that may have been recognised as a primciple of Public

International Law stands displaced by the express

3

provigions of UNCLOS. Learned counsel pointed vut that it

_was hot in di'spute that the St. Antony, the Indian vessel

involved in the inecident, was'registergdhunder the Tamil

Na&u Fishing Yaws and neot under the Indian Merchant

. Shipping Aﬁt,‘1958/ which would allow it to travel beyond
of ‘the

the térritoria% ‘waters of the respective State

+

Indian Union, where the vessel was registered.
38, | "Mr. Salve lastly: contended that the stand of the

Union of India that since no specific law had been enacted

in . India in terms of UNCLOZ, the said Convesntion was not
birding on India, was wholly miscongceived. Mr. Salve urged

that in earlier matters, this Court had ruled that aithough




are, therefore,  a part of

these, have nct ‘been adopted by

conventions, ~ such as.
1egislation, the principies incorporated therein, are
ie :, S

tpemselves dexrived from the common law of npations as

embodying'the:felt recessities of international trade and’

the common law of India and

+

applicable for the enforcement of maritime claims against

foreign ships.

40. Mr., Salve also reliesd on the Constitution Bench

28T

ratbivad Patel vs.,

L. . o
decision of this’ Court in

India and

3 8CC 400}, in which

=

*

o .
this Court had inter alia held that uniess there be a law

in conflict with thé Treaty, the Treaty must stand. &lso

citing the decision of this Court in Vishaka and Others vs.

{(1397) €6 sSCC 241), <this

State ..of ‘R&jasthan add Cthess

s

Court held that international comventions and norms are to

rights which are absent in

inconsistency with

be read into constitutional
domestic law, -s0° 1ohg ag  there is no

such domestic law.

41, Mr. Salve urged that Sectiom 3 of the Maritime Zones

Act, 1576, recognises the notion of sovereignty, but,

limits it to 12 nautical miles £from the nearest point* of

the appropriate baseline. :




"The essence of Mr. Salve's submissions is focussed

on the question as to whether ‘the sovereignty of India and

consegquently the penal Jjurisdiction of Indian Courts,
extends to the Exclusive Bconomic Zome or whether India has

only sovereign rights over the Continental Shelf and the

,areé cové;ed bglthe Exclusive Economic Zone. A readingﬁof
gsections. € and 7 of the Maritime Z&nes Aét,:1976, makes it
cleér that India’s sovereignty éxtends over its terrftorial
waters, but thg'position is different in the case of the
Continental gShelf and Exclusive Ecomomic Zone of the
country. The -Continégpal Shelf of India ﬂcomprises the

seabed beyond the. territorial watexrs to a distance of 200

nautical miles. The Exclusive Economic Zone represents the
o . ,

sea . or waters over the Continental Shelf. Mr. Salve
gubmitted that the language of the various enactments and
the manner in which 'the same have been interpreted, has

given rigeé to the léiger gquestion of éovexgign immonity.

Mr. Salve submltted that while Italy signed the UhCuOS
in 1973 and ratzfled Jit in January., 1995, Iandla smcned the
Ccnventlon in 1982 and ratlflec the same on 29w June, 1995.

Referrlng to Sections 2 and 4 of the Indian Penal Code read

w 3 iy v - - . - v
1th Sectidn ‘179 of the Code of Criminal Procedure, Mr.

S r . .
3lve urged that the same would stand excluded in their
OD Gy x4 s -0 o -

Peration to the domestic Courts on the ground of sovereign

IT-51
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spaunity.

Mr. Salve lastly urged that in order to u

43, nderstand the

presence of the, Italian marines cn board the M.V. Enrica

rexie, 1t wculd be necessary tc refer to the Protocol
sgreement entered “into between the Ministry of Defence -

i

Nava Shipowners:' Confederation

Staff and Italian

{Confitarma) or 1lth Qctobex, 2011. Mxr. Salve pointed out
R .

that the sadid Agreement was entered into pursuant to

various legislaﬁive and ‘presidential decrees which were

igsued on the. premise that piracy ahd armed 'plundering weze

serious threats to. safety in nravigation £for crew ‘and

carried merchandise, with significant after-effects on

freights and mariﬁe ingurance, the comtlercial cogts of

Accordingly; it

which may affect the naticnal community.

was decided to sign the Protocol Agreement, in order /fthat

the parties may ‘' look for ana £find all or any mneasure

suitable to facilitate that the embarkation .and

‘disembarkation of Miiitaxy Protection Squads, hereinafter

referred to as "NMPs", on to and from ships in the traffic

areas within the area defimed by the Ministry of Defence by

September, 2011. Mr. Salve

Ministerial Decree of 1sc

pPointed out that the said Agreement provides for the

Presence of Italian marines, belonging to the Italian Navy,

tc provide protection tec private commercial ships against




military

Je!

ve submitted that, in fact, ‘the

37
cne sUrge of piracy. Mr. Sal

savy wes of the view thar the activity

Agreement/:ﬁrotécol could alss be offered to naticmal

shipOWnEeTs other than Confitarma and other class

.csociations, following acceptance of the Conventicen.

4. . Salve pginted out that Axticle 3 of the
protection

convention PfQVidEd "for the' supply of the

service, "in which on' an appliication for embarkation of the

protection squads, the Ministry of Defence wouid

corsider several aspegts, including the stipulation that
3 . :

the ship's Master would remain responsible only for choices

. ;

concerning safety of navigation and mancesuvre, including
escape .manoeuvres, but would not pe ‘responsible for the

E o i B 6. 0 3 » Rl . N 3
choices relating to operations involved in countering

a

"T‘pir‘acy attack. . Mr. 8alve submitted that, 4in other words,;,_'

i
-0

case of’' piracy attacks, the Master of the ship would

bave .no control bver the actions of the NMPs provided by

the Italiar Government. . Mr. Salve submitted chat the

deployment order of the team of marines, including the Writ

Fetitioner Nos.2 and 3, is contained in OP 061457 FEB 12

ZDS  from the ‘Italian Navy General Staff to the Italian .

Pefence Attache in New Delhi, India, and several other

4

I > . B . . : , .
telian pefence Attaches in different countries, which has

' In

b \ o
Peen made Annexure P-3 toc the Special Leave Petition.

K

L -
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i, Mr. Salve referred toc a Note Verbale No.95/553

he Embassy of Italy in New Delhi to the Ministry

mw
w
[
W
£
g
o

of External "‘Affairs, Governmen:t of India,® referring to the

case involving the .vessel in question.  Since the same

encapsplates in a short compass the case of the

entizrety . 1is extracted CF

petitioners, the ' =same 4in its

hereinbelow :

“EMBASSY OF ITALY
NEW DELHI

) NOTE VERBALE .
95/553
The Embassy of’ Ital presents its

compliments to the Ministry of Extermal Affairs,
Government of India and has the¢h5nour to refer
to the case of the ship Enrica Lexie as per Note
Verbale n.71 dated February 18sw 2012:-

The Embassy of Italy would 1ike to recall
that according to principles of customary
internaticnal . law, recognized by several
decisions of International Cburts. State organs
enjoy Jjurisdictional immunity fer acts committed

,in the exercise of theit officjal functions. The
Italian Navy Military Department. that .operated in

1 international waters on board of tﬁewship Enrica
Lexie must be considered as' an organ of the™
Italian State.

Their conduct has been carried cut in the

: fulfillment of thedlr official duties in
l accordance with national regulations (ILtalian act
nr.107/2011), directives, instructions and

orders, as well as the pertinent rules on piracy
contained in the 1382 UN Convention on the Law of :
the Sea and in the relevant UN Security Council
Resolutions on the Piracy cff the Horn of Africa. ‘.

The Embassy of Italy welcomes the steps
Kollam

taken by the Chief Judfcial, Magistrate
in ordexr to. protect t life and honour of the

TN



. ,. : ,, IT-51

| 62,

italian Military Navy Persomnmel currently held in | .
judicial custody on remand, The.Embassy of Italy '
.also “welcomes the ’coope:ativé approaéh onn the

issue of. the examination of the weapons teken by

the Magistrate.

The Embassy of ITtaly nevertheless -reasserts
jurisdiction in respect of ]
wishes to inform '
Italian ordinary

the Italian exclusive
the said military persommel. It
that investigations by botkh the
and military "Judicial autiorities nave
been  initiatéed. ' Therefgré, g

relezse of tﬁe Italian e
and the Jdnimpedéd depafium
Territory.  They have antered

S
gl

¥

f

8

: ’ waters and Harbor simply ds ar

. Detachment &officially embarked e

: . vessel Enrica Leéxie in order to cooperate with

ih e Indian ﬁtho%ities in the Investigation of amn

: R alleged piracy epilsode: “The. epntry in Indian” - .
territorial waters was upon initial invitation L

Yndian Authorities.

and then under direction of

The \Embassy' of Italy, while reiterating the " -, ‘
2 sovereign right o©f a State to employ  its military -
o . ’ 8L i ’ antipiracy military
: agged merchant ship in L
" eidEs that the same
angoing natiocnal
an Navy Military
The Italian KNavy Milit
held in judicial custcdy
. out ‘official -functions foz
_ vessel from  viracy anm .
. ’ extraterritorial. mariti
relevant time were
5 taxing also in consi
&
. f :
J duties sk N
> £ront
; N A
. : o
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- The Enbassy of Italy, New Delhi, avails itself )

of this opportunity to remew to the Ministry of
External - Affairs, Governwent of India, the Co
dssurances of its highest consideration.

. New Delhi, 29w February, 2012. .

Consulate General of Italy, Mumbai:*

35, In fact, shorn of all legalese, the aforesaid note

emphasises the ‘stand of the Italian Governmeny that ths

conduct of the Petitioner Nos.2 ard 3 was in fulfi-lm‘ézit oF

their official . . duties Jin : accordance with maticnpal

regulations, directivés, ips'truc;tfiiphs and orders, as well
as the rules of piracy contained in UNCLOS and the relevant =

0N Security Council Resdlutions on Piracy off the Horn of

Africa:

46, My, Salve submitted that in the special facts of the .

case, the Petitioners were entitled to the reliefs prayed

for in the Writ Petition and the Spec‘ial‘ Leave Petition.

) ) . 47. Mr. Gourad Baneriji, Additiopal Solicitor General,
v : YhO  appeared for the Union of India, focussed .his

Stbmissions on twe issues Traised by the Petitioners,

Ramely, ;.

t

. 1y : e s ) . : -.' .
i . 1y Whether . Indian Courts have territorial




to clailm sovereign immunity?

jurisdiction to' try Petitiomer Nos.2 and 3

the ZIndian Penal Code,

[ 1]

under the previsions o

18607 o

¢

_tii)  If so, whe‘cheff{the Writ Petitioners are entitled.

48. S Mr..o- Béne:ji submitted that . stripped cf all

*  embellishments, the bare 'facts‘ of the incident reveal -that

o3

on 15th February,. 2012, FIR No,Zz of 2012

with the Coastal-'Police Station, Neendakara, Xollam, under

Sestion 302 read with Section 34 I.P.C. alleging that, a
fishing vessel, “St. Antony®, was fired at by persons on

B . st

board passing ship, as & result of which, out of the 12

I

-

zfishe{xﬁen on board,  two were killed instantaneocusly. It

was alleged that the ship in Enrica

gquestion was M.V.
Lexie. The,de{:ailed facts pef‘tain.ing to the incident could
bevfm_'md in the stagement dat;,ed 28th February, ‘2012, filed
by the Coast Guard before the Kerala Higﬁ Court and t{ge

:

Charge-sheet filed on' 18th May, 2012.° .

45. . ‘The defence 'of the Petitioners - is

I’etiticmz-:‘_r Nos.2 and 3 were nembers pf“ the Military
-PrOtec.tion Detachment deployed on the Italian vessel and

bad taken action to protect the wvessel against 3 pirate

attack‘

PR OSSR IV Y

that the

was regilstered
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50, “Mr. Banexji submitted that it nad been urged ‘on

behél‘-.f of the Petitioners that the Union of India had

5
H

departéciv from its pleadings in urgihg tk&at the Maritime
gones Act, 1876, waé a ’deiarture from and inconsistent S S
with UNCLéé. Mr:-"sanerj:‘,. pubmitted that the legai positioa
,p this regard had dlready been clarified in paragraphs ‘100
to 102 of the decision in Aba.n Iggz“d's case (Bsupra) whereln
‘t‘;his Court had re—ﬂemphasised_the position that thef Court .
could loql’»: into the prov:iéions of international treaties,

and that such an issue 3is no longer res integra. 1In

2 SCC 53431, this Court had held that even in the absence of

munir‘:ipal' law, the treaties/conventions could not only be -«

looked into, but could alsc be used to interpret municipal

laws so as to bring them in consonance with internaticnal

Claw. .

N 2

¥r. Banerdii urged that as far as the Uniod of India

Rl

¥as concerned, an-attempt must necessarily be made in the

first instance,  to hLarmonise ‘the Maritime. Zones- Act, »1'976

¥ith the UNCLOS. If this was not possible and there was no

8lternative but a. conflict bétween municipal law and the

*Rternaticnal cohve;’:éion, then thHe provisions of the 1376
prevail. Mr. Baneriji urged that primacy in

ion by a domestic Court, ‘must, in the £irst




S,

£

,pstance, ‘be ‘given to ‘the Maritime Zones Act, 1976 rather

UNCLOS . Quesﬁion,ing“ the . apprcach «¢f the

in relying £irstly on the UNCLOS and only,

cn ‘the provigions of the Mazitime Zones Act,

that such approach wasg

Banerji | submitted

and was  contirary to the precepts of Public

nternational Lidw.

Mr. Banerji submitied that the case of  the
setitioners that 'the Indian Co;ﬁ;t_:s had ne jufisdiction to

take cognizance K of’ the offence which is alleged to have

taken place in the Contigucus Zore, ‘Which was beyond” the

itorial waters of Indis, as far as India was concernsd,
was misconceived. The Contiguous Zone woulgd also be deemed

to be a part of the territcory of. India, inasmuch 4&s, " the

Indian Penal Code and the Code of Crimihal Procedure had

been extended to the Contiguous Zone/Exclusive Ecodemic

Zone by wvirtue of‘;hequtifiCation dated 27th August, 1gsi,
issusd under Sectic;n F{7} of the Maritime Zones Act, 1876.
Mr. Banerdi s'ubfnitted Ehat according to the Union of India,
the doméstic law is nc;t inconsistent with the International

law ang ip fact even-as a matter of international law, the

Indian Courts have jurisdiction to try the present cffence.

The learpeda Addit.ional Solicitor General submitted that in
i

Order) to determine the issue of territorial 3urisdiction,

IT-51
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it would be necessary to conjointly read the provisions of

section 2 I.P,C., the Maritime Zones Act, 1976 and ‘the 27th

1961 Notification and.all attempts had to be Hade

T et

[OR oS <

aupgust,

to bharmonise the said provisicns with the UNCLOS. HE

wever;

the domestic M&ws Sugt

iff a conflict was . inevitable,

prevail over the Ipterﬁation‘a_l Conventions and Agreements.

In this regard, Mr. Bamerii first referred to  the

provisions of Section 2 of the Indian Penal Code which

" deals with ‘punishment of o-ffen_‘ce“s committed within India.

In this context, Mr. Banerji also xeférred to the Maritime
zZones Act, 1975, .and more particularly, Sectich 727)

thereof, under which the rotification dated 27tk August,

1981, "had been 'pub'lishe& by~ the Minigt:y of Home Affairs,

Section 188-2 of the Code of

extending the provisions of

B

. Criminal Procedure, 1973, to the Exclusive Economic Zone.

-54. Mr. Banerji urged ‘that it appears to have 1Lt

.

. notice of all -’conce'_r_n_edv: that the Notifications

in the Aban Loyd's case  {supra) -wers ur

, been ‘appl ied

Section 7(6) of the 1576 Act and there appeared to be some

“‘confusion on the part of the Petitioners in’regard to the

Scope of Sub-gections ({§) an

B

((7")»,of Section 7 thereof.

Mr, Banerji .Lirged that the Jjudgment in Aban »‘_1:‘0_-‘.59:2’5 case

{supra) has to be understood in the 1ight ©f the facts of

J——




‘resources, and more specifically

that case where the lssue ‘was whether oil rig

situated in

n

the Exclusive Ecohomic Zone were ﬁoreign going vessels and,
consume imperbed stores without

4

therefore, .entitled to

R

was

payment’ of customsxétty. Tn the said set of Ffacts it
held by this Court that the Eéfritory of India for tke
and

purpcsé of customs duty)ﬁas not econfined to the land

territorial waters alone, but also notionally extended to

¥r

the v"designated areas" outside the territorial waters.

Banerji wurged that the wnotification dated 27th August,

H

1981, issued by the Ministry of Home Affairs which had been

relied upon by  the Unieon of India, has not been issued for

1 ‘ N ’ .y
designated aréas _alone, but feor the entire Exclusive

Economic Zone to ‘enable it to exercise and protect Indlen

sovereign rights .0f . “exploitation of living matural
its fishing rights,

therein, - .

o

55. ‘Mr. Banerji submittedfth§t“the Notificarion of 27tk

August, 1981, had been promulgated: in exercise of powers

conferred by Section.-7(7) of the Marifime Zones Act, 1976.

Mr. Banerji also submitted that the Indian Penal Code and

the Code of Criminéi Procedure had been extended by the

Government tc the Exclusive Economic Zone. The

i s

Central

Schedule to the Notification is in two parts. | pPart I

] : 3 = -~ T
[provides the list of enactments exXtended, whereas rart II

R

5

R e

i
5
°




provides the provision for facilitating the enforcement of

the said Acts. Acdordiﬁgly, while ?axt I of the Schedule to

the Notificatiom is relatable to Section 7(7){a) of the

Act, Part II of the Schedule is relatable to Sectiom 7({7)

{z} therecf. : -

56.. The learned Additional Scliciter Gesneral submitted

of India, rests on two

alternative planks. According to one interpretatidn, the
bare reading of Section 7(7) and the Notification suggests

that once the I.P.C.” has been -extended to the Exclusive

‘includes the Contiguous  Zone, the

Economic Zone, swhich

Indian Courts have territorial jurisdiction to try offences

‘committed within the Contiguous Zone. Another plank of the

case oOf the .Union ,of India, Involves a contextual

interpretation of’éection A7) and‘the 1981 Notification.

Mr.hBanerji'submfttéd that presuming that the Notification

provides for the extension of Indian law relating to only ,

those matters specified in Section- 7(4) o©f the Act, the

Indian Courts would also havé territorial jurisdiction im

respect of the present case. Mr. Banerji submitted that

made on behalf of the

notwithstanding the submission

Petitionaers that such an interprétation would be contrary

to the provisions of UNCLOS, particularly, &argticle 5§

thereof, the same failed to notice Article 59 which permits




jurisdicrtion beyond those

Conmvention. lternatively,

Sectior

th

even in terms of the coantextual interpretation o

would also establish the

7{7) of the 2act, the sams

Indian Courts. - Mr. Banerji

-
Q
o]
Q
tho
o
juy
1]

territeorial Jurisdictic
submitced that even on a reading of Section 7{4) of the

ritime Zones Act, +1976, the Pe'titioners ‘had laid emphasis

¥

on Sub-Clause (b}, although, vé,rious other rights and

also been reserved to the Tadian Unien. It ..

privileges had

was urged? that the importance of the other Sub-Clauses, ’

and, in particular, (a) and (e) would fully establish the

territq’:ial Jurisdicticn ‘of the Indian Courts to try the
offence involving - the unlawful '}'giiligg of two Indian

citizens on beard an'Ihdia_;n vessel. Mr. Banerji also u.rggad o -

that reading Section 7(4) " of ‘the ,Act, ip harmeny with . °

Section 7(7) thereof, would jinclude within its ambit the

power to extend én_aétment's g_for the purpcses of protecting

exploration, exploitation; consérvation and management of

natural resources wnich include Eishing rights.

Accordingly., 1if. the provisions of I.P.C. and the Cr.p.C:
have been extendad throughout the Exclusive Economic Zone,

alia, for ‘the purpose of protecting fishing rights

under Secticn 7{4){a}, ‘the same would include extendin

Indian

legislation for the safety and security of the

fighermen. By opening fire én the Indian: fishing vessel

on board the said vessel

and kiiling two of the fishermen




:Section 183 of the Code of

journeys or voyages.

within the Contiguous Zone, the Petitioner Nos.2 and 3 made
g

themselves liable to be tried by the Indian Courts under

the domestic lawa.

57. On.the question as to whether the State of Xerala had

i .

jurisdiction to try the offence, since the incident -had

taken place “in the zone contiguous to the territorial

coast of Kerala, Mr. Banerji submitted that

waters off the
the Xerala Courts derived jurisdiction in the matter from
Criminal Procedure, which has

f N

also - been extended  to the ﬁ‘kclusive Ecconomic Zone by the

1981 " Notification -<a}1d" relates to offences committed on

Mr. Baneriji submitted that wher such

an offence ig committed, it coul“c‘i_ e inguired into or tried

by a court- through-or into whose local Jjurisdiction ‘the
. )

person or thing passéd in the course of that journey or
voyagde. Mr. Banerji submitted that the voyage contemplated

under the said provision is not the voyage of the Enrica

Lexie, but the voyage of 'St. Antony.

58. Apart from the above, the main case of the Union of
India is that on a plain reading of the languade of Section

i . . .
7(7) or on a contextuwal interpretation therecf, the
Republic of India has jurisdiction to try the Petitiomner

Nos.2 and 3° in ‘its domestic courts. Even the 1981

»
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‘Advocate General of

gyonzs e i,

g g

Notification could be read down and, related to Section 5 of

the 1976 Act. Referring to the decision of this court in
\ A ; ;

Hikumchand Mills Vs. State

3

Of Madhya Pradesh’ [ATR 1964 s¢

G

1329] and XK. Mani Vs, 8 [{2004) 12

scc 278}, Mr. Banerji urgea'that if the executive authority

i

had the requisite power under the law, .@nd if the action
taken by the executive could beajﬁStified under .some othexr

power, mere reference to a wrong provigion of law would mot

vitiate the exercise of power by the executive, so long as

the said power exists.

9. Regarding the applicability 'of Section 4 of the Indian

Penal Code to tke facts of the case, Mr. Banerii urged that

the provisicns of the I.P.C. would,

‘any citizen of India in any place without and beyond India

or to any persen on any ship or alrvecrift 'registered: in
India, wherever it may be. Mr. Banerji submitted tHdat the

[

Explanation to the Section makes it clea¥ that the word

“offence” . includes every act committed outiside India which,

if committed inm India, would be puaishable under tHe said

Code.

60. My. Banerji submitted that although the learmed
the State of Kerala had conceded before

Judge of the Kerala High Court that

the learned Single

.

%
i
3
$
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‘Section 4 of the I.P.C. would not. ‘apply to the facts of the

case, the Union of 1India was not a party .xt_:o such
concession, :w‘nich, in any :ev,e;t,v amounted to a concession
in law. Mr. Banerji urged that’ the words “aboard” or “on
board” are not, usec} in Section 4(2) I.P.s:;, a;xd an unduly
résﬁ;ictive int.e:arvp'.zqetatio_n of .the said Section would
reguire both f:he'. v.:';-ét:i,m and the 'pe_z:petra‘tc;r to be aboard

the same ghip or ai‘rt:'raft, .which could lead to consegquences

where pirate, hijacker or terrorist, who fires uporn .an

innocent Indian citizen within ad Indian ship or aircraft,

would escape prosecution im India. ¥Mr. Banerji contended i

that the p/rovisié‘hs of Seetion 4({2) I.P.C. has to be read
~with Section 1B8 Cr.P.C., whiéh subseguently stipulates

that where an offence ie committed ocutside Indla by a
. : c < -

citizen of India, whether ‘on the high seas or elsewhere, or
by a 'pefson net being such citizen, on any ship or aircraft

registered in ~I;1dia, he .may be desalt with in respect of

“

such offence as if it had beer committed at any place

wi{:hin India atﬁ which he may be found. ‘¥r. Banperii

on wdade on hehalf of

5 -

t N

submittad that in view of tHe congeEssi

the State of Kerala, the q;x,‘es;io:;; of the éggpe of Section 4
[ . .

I.P.C. cotld.be left open to be decided in an appropriate

case,

A ¥ .

61. .¥r. Banerji, .s_ubmit:_t'ed that, althdugh a good deal of

“
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. 51 L}
enphasis had.’ bev‘én laid by »‘::ﬁa;a Peritioners ou  the
ébsarvation contained in ‘the Skipping Ministry's Interin

Report that the}fishing-%essel was not reglstered under the

<

:.Mefbhant‘ Shipping act, 1958, but under a local law

pertaining to the State of Tamil Hadu, the same was only a
red he;iing, as the Kerala State ¥ighing Lawe do not perﬁit

fishing vessels to saillbgfond the terwmitordial waters of

“

their respective States.

Mr. Banerji urged that such a submisgion may have

been relevant in the qonééxt af section: ¢(2) Y.p.C..

wherein the expression "registered fn ¥ndia¢ had beaen used,

but the same would have no pignificance ¢o the facts of

this case, since the said provisiomes were mnot being invoked

-

for the purposes'of this case. The learned ASG contanﬁed

that even if the fishing vessel had sailed beyond its

permitted area of fishing, the pame was a matter of

evidence, which stage had yet to arrive. Mr., Banmerii

s

contended that; -on the other hand, what was more important

were - the provisions ~of the Maritime Zopes of India

{Requlation of Fishing K by Foreign Vessels} B&ct, 1981,

wherein in the S;atemént of Objects and Reasons of the Act

it has been indicéted that tke. Act wag_igrtbe pature of

 umbrella legislaci"qn'_' and It was envisaged that, separate

legislatioﬁ for Adeaiing “ir  greater dekail with thke

IT-51
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52 - '~ qg—’f
regulation, exploration and exploitation of particular

resources in the ‘country's Maritime Zones and to prevent
. . . € A

poaching activitied of foreign fishing vessel te protect
the  fishermen who. were citizeps: of India, should be

undertaken in due dourse. Im this context, Mr. Hanerji

'furi‘:her urged tkat the provigions: of the Merchant shipping

Act dealing with the registration of Indian ships, do not
include fishing ves&éls; which are treated as -an entirvely

distinct and separate categery in 'Cﬁapt_er XV-A of the said

aAct.

52. Mr. Sanerji. urged that the right of passage through

territorial waters is not the subject matter of dispute

involved in the facts of this case. On the other hand,

érticle 56 of UNCLOS, which has been re’liiedzupoz; by the
Petitioners indi‘cav‘.c.e that the xig’ﬁts given to the coastal
étaﬁe_s are ex}{gﬁsti?e, Howevér, while the Pegitianers have
laid bmphasis. on Article 56 (1) {b},' the Tnion of India has
'iaid emphasis o:;.n Article 56{1) {a} read wi-ti'z Article 73 of
UNCLCS to Justify the action taken ,againét vhe r;ccnsed. !?z:.
Baherji urgedythat“ even if Article 16 &Ff UNCLOS iz given a
restriétive mea‘qiné]_,‘ t'h_.e»'actien of the Indian Courts would

be ju’sstifi‘ed, inasmuch as; and actiog geeks Lo protect the

country's fishermen.




/
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§3. Mr. Banerji contended that Articlé 59 of the UNCLOS,

which deals with the basis for .the resolution of conflicts

regarding the attribution. of rights and jurisdiction in the

Exclusive ! Economic Zone, contemplates -rights beyond those

which are attribiitable under the Convention. However, even

if it could be assumed that the rights asserted by India

are beyond those .indicated in Article 56 of UNCLOS, such

conflict would have to be re:;_olved on the basis of equity

and in the light ¢f all circumstances. Accordingly, even

if both the Republiic of Ttaly and India had the power to

prosecute the accused, it would be much more convenient and

appropriéce for the trial. to be conducted in India, having

regard to the location of the incident and the nature of

the evidence and witnesses to e uged -against the accused.

64. Responding to the invocation of-Article 97,0f UNCEOS by

the Petitioners, Mz, WBanerji drged that whether under

International law Italy has exclusive Jurisdictiomn to

rii

and 3 is a gquestiocn which

prosecute the Petitioner Xos. 2

would e zelévant.in the event the Colixrt found it necessary

to invoke Section .Séction 744) (e} of . the Maritime Zones

rct, 1976. ¥r. .Banersi urged that in order to claim

‘he Republic of ITtaly had relled

37 of U’Z\IbLOS which, however, dealt with tlhe

unconnected with any

IT-51




crime' i‘nvo.lving“ homicide. The ‘lemrned Additional Solicitor

General pointed out that the title of Arxticle 97 yeads that

. . " &
it provides for Penal jurisdiction in matters of collision

i
or any other in’c’idén't:. of navigétion and that, as had been
éoint;eci: out by Mr;. Harish Salve, a;pyearing for the
petitioners, Article 97(1}, inter alia, provides tha“f: in
the event of collision §’r any -other incident of navigat‘ioz.z
concerning‘ the s.-hip on ‘the‘ hligﬂh se;xs, involving the penal
cér diséiplinary x:esponsibility of the Haster or of any

other person in the service of the ship, ne penal or

disciplinary proceedings may  bé ingtituted against such

P

person except Dbefore the judigial or administ¥ative ‘

authorities either of the flag- State or of the State of
whic‘b_ such.beﬁrson is a nati&nal. ¥r. Bamerii urged tﬁ;it;;‘
the ‘expression‘“ihcident of ngvigation" uged in Article. ;7.
did not contéxﬁbla;e a situation \.:!here‘ 2 bhomiecide takes
;élace and, acb?:d'iné}y, the provisions of Axticle 97 of ‘i:he

UNCLOS would’ not ‘have any application to the fagts of the

present case.,

€5. On Article .11 of the Genéva Convention on the Law. of

the Seas, 1958, Mr. Bamerji submitted that the killing of,

: o . an Ihdian-natioﬁa«l on board an Indiazg vepsel could not be.
s . said to be an incident of unavigation, as undergtood mder

the said Article which deale ma--irﬂ;yl with, c<ollision on the \




. submi’vt;ted' that various Anticiﬁe? of UNGLOS do mnet support

“either on - merits,

55

righ. seas. Referring to Cpperheim on Internaticnel Law [9%th

Ecin Vol.ll, Mr. Baneriji _sxii)mi:tiéd‘ that the phrase
'facciéent of naw'_r,igatiorlz" haé baeen used synouymously with
vincident of n_avié,a;:ién". Coﬁ§¢qgantly, the meaning of the
ex;iares'siozil -"acc!idént"t of na'u"igate;gn? provided in the
‘gicc'ier:.‘;ry defines the s‘amAev.t:c; mean wishapa thaet ave

peculiar to travel _by_' gea 'ou e ‘normal navigationg

by the actioh of the elements,

accidents caused at Sea

rather than by a failure %o exercige. gowd ha"ndiing, working

or navigation or a ship. Furthermore, 1if A¥ticle 97 of

UNCLOS is. to dinclude a homicide incident, Article 92

+

therecf would be rendered otiose. Mr, Bausrji submigted

that the decision in the Lotus case (swpra) »ﬁ;:nti;xmd“ta be

- B

good law in cases such as the present ¢pe. It was urged

that under the P‘assive Personality prindinle, Ststes wnay

clzaim jurisdiction to try an individual where ac_t:ios;s wmight

have affected natidnals " of the State. Mr. Bamerii

4

B the case attempt;e_d to’ be made. out by- the Ke;’ﬁublic of Italy,

-

-or on the ,question of exclusive

66.. -On the claim of sogvereign jimmmity from criminal
ﬁrcs ecution, Mr. “Banerji ws@bmitted &that the Petitioper
> - : 5

Nos.2 and 3 were not entitled to the same. Hr. Banerii

St e ot 5




. 7
€ ~+9

e the International law was quite clear

ubmitted that whil

sovereign immenity, +the important

on the doctrine of

to be considered in this dase is the extent of

gtestion

such sovereign: immunity which could be applied to the facts

of this case. *In support of his submissicnms, Mr. Benerji

referred to certain observations made by Lord Denning M.R.

1{1997)

"The doctrineé of gsovereign
‘international law. It ‘
international law that
~be impleaded in &
state against i¥sg
international law,
of the consensus @f the
world, All nations agreg
of the law of nations.? .

of a corisensus was merely fictiomal and there was no agreed

doctrine of sovereign immunity.  Howeveri this did not mean
oct ! s ,
that there was no rule 5f International law on the subject.

It only meant that there is-differéﬁde‘oﬁ opinien as to what

that rule is. . Each country delimits® for itself the bounds

of sovereign immunity. Bach creates for ditself the

t.

jt-

exceptions from

submitted that

Iin this line of reascning, Mr. Banerji

P.C. and its impact would have

g

o

the provisions of Section 2

. Lord Demning, however, went or tc cbserve that notiomn
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af m:az:em&ry

ne considered before - the impact

o

itnternational Law could ke considered. MY, Bazerdi pointed

out that Sectién 2 I.P.Q. beginsg with the words ~ "evexry

affenders, irrespective - of

¢

person" which makes all

nationality, . punishable ander the Code and not otherwise, O 5

for every act or -omission comtrary to the provigions:

thereof, of which he is found to be guilty within India.
H ‘ N N

‘Reference was made by Mr. Baperji, to the decision of this

-

Court in Mobarik Alj Ahmad Vs

T T R

8571, wherein this Coutt bad held that the eaxercise of

criminal jurisai;:t;ion dewepds on the loczbtidm of the

v @f the alleged offender

ocffence, and not on the
s corporeal presence in Imgdia, This gonrt pointed out

limitation and irrespective

i

that the plain meaning of the phyuse "every person® is that

it embraces all pérsons withoub

of mnationality, alle’gia:_neé, raak, atapys, caste, colour or .-

creed, except such as may be gpevially ewempted E£rom

criminal .»prcceed-in‘gs or punigliment by wirtue ::r_f specific

provisions of the Constitution oOr amy statutory provisions
or some well-recognised principle of internatiomal law, such
: as foreign sovereigns, awbassadcrs, diplomatic agents and SO

forth, accepted in the municipal law.

t

v

58. Goéing a step further, Mr. Banerji also rveferred to

the United Nations Privileges and Immunities Ak, 1947, apd




the Diplomatic Relations {Vienna Conventvion) 2act, 19

which gave certain diplomais, missions and their members

Ed
Mr

dgiplomatié immunity even from c¢riminal jurisdiction.

panerji submitted. that the. 1%72° Act had been enacted to give

:effeét to the ﬁién%a bonvention\ on Diplomatic Relations,
1961. The‘effecé of Section é of the Act is fo give the
force of law in India to certain provisions set out in the
Schedule to the Act. Mr. Baneriﬁ specifically referred to ¥

Article 31 of the ‘Convention, which is extracted hereinbelow

“ARTICLE 31 _: .,

1. A diplomatic age
the "crimihal."jg
State. He. shall
civil and adxi
in the cadge of :

¢ (a) A = real action: relating to private
immovable ‘property situated in  the R
‘territory o©f the zxzeceiving State, unless -
he helds it on behalf of the sending State .

for ‘the purposes of the mission;

(b)an actiom relating to succession in which

the iplomatic agent is  inovolved as

executor, administrator, heir or Zlegatee

as a private person and not on behalf of -

the sending State; - . h .

{(cYan action relating to any professdional or
" ccmmercial  activity exercised by the
diplomatic agent in the rleceiving sState

cutside his offficial Ffurctions.

o

2« A .diplomatic agent Is mnot obliged to dgive

evidence as a witness.

3. No measure of executidn may be taken in respect
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@

82

1S v

the cases N

of a diplomatic agent except in
and {c} of
B

coming under subparagraphs (a), (b} ¢
paragraph 1 of this article, and
that the measures cencerned can be raken
without infringimg the inviolability of his
‘person or of his residence.

4. The immunity of a diplomatic agent ZFrom the o :
<} jurisdiction of the receiving State does not a
exempt him from the jurisdiction of the o -

sending State.®

69.  Mr. Banerji wurged that as per the Policy of the

Government of India, no foreign arms or foreign private

rmed  guards or foreign ° armed  forces  personnel, .

allowed diplomatic

acccmﬁapying merchant vessels, are
H K e

clearance., Nor is it the policy of the Govermmenit cf India

-

to enter inte any Status of Forces Agreement (S0FA) by

which foreign armed forces are given immunity from criminal

prosecution. Mr. Bangrji sought to emphasise the fact that .

the . United Convention gor Jurisdictionzl Immunities of

341

States and their Property; 2004, had not come into force.® .7

Accordinély['the Petitioners' case that the said Conventiom
reflects the Customary Interiiatiozmal Law, cannot ”be

accepted.

Alsc referring to the decision in Pingchetf's case,

No.3 [(2000) 1 2C 147}, Mr. Banerji submitted that the said

X8

case  concerned the immunity of a former Head of State from

i’ ,
= : . > . .

L the criminal Jurisdiction of anocther State, not the
immunity of the. State itself in proceedings designed to .




" 33

blish its liability to damages. The

even though the: Republic of Italy may claim

sovereign immunity whern sued in an Indian Court for damages

for the unlawful acts of its citizens, it was clear that

W

S .
even-if it is assumed that the Petitioner Nos.2 and 3 were

acting under orders of the. Ttslian Navy, there is no basis

o]

for any claim of immunity from criminel Jjurisdiction in the

Banerji submitted that the

" face of Section, 2 I.F.C. . Mx.

acgion. of the 5Petitionér"wNos;g and 3 was not acta Jure

imperii 'but acta reslgest;onis and shence the scope of the

. varigdus Italian laws would have to be established by way of

evidence. claim ‘of

Mr. 'Banerji submitted that since the

functional dimmunity from criminal Jurisdiction was not

maintainable, the  Special Leave PBetition was liablie to be

dismissed.

the filing of the Writ Petition befoxe this

Writ Petition (Civii) Ne.135 of 2012, Mr.

Banerji urged that Writ Petition (Civil). No.45342 of

for the self-same veliefs had been filed by the same

Petitioners before the Kerala High Court and the same being

dismissed, was, now pending consideration in the Special

Leave Petition.  Mr. Banerji submitted that the Writ

Petition was wholly misconceived since the Petitioners were

nct entitled to  pursue two parallel proceedings for the

iea:ned ASG .



iself-same reliefs. It was submitted that
s E § L ) A
under Article 32 was, .therefore, Ilable to be rejected.

- . o
R :

72. Appearing - for the State of Xerala and the

N

Investigating Officer of thé case, Mr. V. Giri, learned

Senior Advocate, submitted t;hat: .QI‘} account of the death of

Valentine alias Jelastine and Ajeesh Fink, two of the crew
meémbers on board the Iadian fishing vessel, 'SE. antony,
o the XNeendakara

Crime No.2 of 2012, was registered by

Coastal Police Station: fo E

ences alleged to have been

committed under Sections 302, 307 and 427 zread with Section

34 I.r.C. and.Section 3 of the Suppression of Un¥awful

Activities act (SUA Act). ©On the. :gtu;:n" of the IXtalian
vessel to Kochi, the Pertitiomer Nos.2- and 3 were placed

under arrest by the Kerala Police on 1gth February, 2012,

in connection with the said incident and are =now in

judicial custody.

submitted that the ; Maritime Zomes &act,

73. Mr. Giri
1876, was enacted by Parliament after the amendment of

arti'tle 297 of. the Coustitution by the .40th Comstitution

(Amendment) Act. of 1976, which provides for the vesting in
‘;hé Union ¢f all things. of value within texritoxlal waters

6r the Continental Shelf and resources of the Exclusive

M

. N . . £
Economic DZone, - Mr. Giri. urged that the concept of




‘Parliament has not "enacted any law to give

territorial “waters or Continental Shelf and

Economic Zone criginated in Arkiclie 287 ar;li

relation to the municipal laws of India.

- s

submiti‘gd' that the Maritdme Zones ‘Act,

1

8:1 ,

1876, and the - Notification dated 27th August,

188-A Cr.P.C. to the

extending the provisions of Section
in point o¢f time to

Exclusive Economic Zone, wers prior

UNCLOS 1982 and the ddte on which India ratified the said

convention. Mr. Giri submitted that despite the legislative

.

competence of Parl'iam.ent undex’ Article 253, read with Entry

14 of List I of the Sevéenth Schedule, conferring on

Parliament the power to ‘enact laws to give effect to the

provisicns of a Treaty, Agreement or Convention, to whith

B

India is a party,.the provisions of UNCLOS have not as yet
been made part of the Municipal Law of India. Mr. Giri

urged that . several ; International Conventions have bgen

<

provisions of Converntiois to which India is a signatory.

'
such as the Diplomatic Relations (Vienna Convemtion) Act,
1872, to give effect to the provisions of the Viennas

A . ' Ky I . £ N . . - . - N -
Convention on Diplomatic Relations, ds also the Cazxiage DY

Air Act, 1972, to- give effect to the provisions of the

Warsaw Convention.  In the instapt case, however, the Indian’

Sty v

ratified by ‘the  Indian Repéblic _to“ give effect to

effect to the -

Tsa




municipal laws in  India,

IT-51

provisions of UNCLOS 1982.

75, Mr, Giri, hc;weve"r»f, -c.ong'e‘ded tha{: Inﬁ;erna:tiénal
Conventions cogld" x\zot be .ign‘o'fred while enforcing the
‘municigal law'dealiﬁg wit@ the same subject métﬁer and. in
anyj given. case, attempts we;:e Tequired to be wmade to

harmonise the provisions of the international law with the
municipal law. However, in the case, of conflict between

" “

the two, it is the municipal law which would prevail. In

this regard, reference was made to the decision of this

Cpurt in w_hat 'is commonly referred to as the ¥“Berubaxi

case" [AZR"\ 1960 BC 843], which was, in fact, a Presidential

Reference under Article 143(1) of the Constitution of India

on the  implementation o©f the India-Pakistan Agreement

relating to Berubari Union and Exchange of Enclaves. In the

said Refe‘rence, the issue involvegi was with ragard te an

‘

Agreement entered into between India amd Pakistan om 10th
. .

September, 1958, to remove certain boxnder disputes which

included the division of Berubari Union No.i2 &nd another.

In the said Reference, this Court was, inter alia, called

upbon to consi_de’.r‘ '*‘;he question as teo how
and A‘greemenﬁ c‘oul(d be gi:\fen effect to. ‘.Thé said Reference
was answered by, this Court by -indicating that foreign
Agreements and 'Co':;y';ant:ions could: be made appli;:a:?le to the

upon’ suitable legislation by

B

a2 foreign Treaty




R0 ek g onnt
ot e gmn g

parliament in this regard. ’ ’

B

76. Reference ' was also made to

the decisicn of this

court im Maganbhai I

[{1970) 3 SCC 460}, where the Bubfect matter wasg the claim

o a disputed .territéry in the Rann of Xutch, which the:

that

Petiticners claimed was a part of India. It was noted

from the vexry

the , Petitioners’ claim _had

creation of the two dominions. I wasg also the

Petitioners' claim .that India . had all along exercised

effective administrative

that giving up a claim to it involved cession of ZIndian

Territory which could oﬁly}be effected by a ‘constitutional

i h N -
amendment and not by an executilve opder.

other judgments were also referred to, to which we

B

may refer 1f the need #drises. Mr. Giri submitted that if a,

Treaty or an Agreement or even a Conventicn does, aot -
. . : . e
infringe the rights of the citizens or does not in the wake

of -its impleméntation modify any law, then it is open to
the Executive to come to such Treaty ‘or Agreement and tha

Executive was  quite compétent to issue orders, but if in

the executive power, xrights

¥

se of

cecnseqguence of  the exerci

of the citizens or others are restricted or ipfringed or

laws are modified, the exercise of power must be supported

control over the territory and .

n




‘incident had takeﬁ3pladé. If, therefore,

by legislation,.

78. It was also . submitted that 4in the eveat the
provisions of UNCLOS. were implemented without the sanction
of Parliament, “it would amount to modification of a

municipal law covered by the Maritime Zomes Act, 1976.

Giri contended that the 15746 Act, which was enacted under

a law which applies to BT

[t

article 297 of the Constitution, is

the Territorial Waters, Contiguous Zone,

and the Exclusive.Economic Zone over the seas in which the

the provisions of .

the Convention were to be accepted as having conrferred

a gituation

Jurisdiction on the Indian Fudieciary, such

the provisions of the Maritime Zones

Act, 1876, which contemplates the extension of domestic :

.

penal laws to the Exclusivemzconomic Zoné in such a manner e

that once extended, it would, for all applicable purposes,
-Rak 2 : =c
includé'suéh=zoné,ko be a part, of the ﬁeiritory of Iggia,

Mr, Giri.submittad tﬁat adaptﬁon;or implementation of the s
prov;sions of CUNCLOS would rnot only affect the xight; of i
tﬁe citizens of this country, butbt zlso-give rise to a Iégal
regiﬁe, which would be, inconmsistent with the working of the 2
Maritime Zenes Act,h‘19T6y read with the mnotifications

Indian Penal
&

issued thereunder. Comsequently, neither the

Code . nor the Code of Crimigal Procedure or  the




H

notifications issued, making . them applicable £8
) : # . e

Zone, as Lf they were part

Exclusive Economic

territory of

India, could be kept ineoperative by U

73. On the question of confliét between the provisions

of the Maritime Zones Act and UNCLOS, Mr. Giri reiterated

3 “on bekalf of

the submissions made by Mr. Gaurav Barerji,

the Union of India, -and contended that even if there are

sipilafi;ies‘between;some*of the clauses of the 1976 Act

“and of the UNCLOS, Article $7 of UNCLOS restricts the

operation, otherwise. coutemplatied under the Territorial

Waters Act, 1976. Mr. Giri alsc reiterated that in case of

conflict: bet
law, the .latter shall always prevail, except in certain
given circumstances.

" 80.° Regardi

prosecute the accused, Mr. Giri

exerciging Jjurisdiction as

Kerala and its officers were-
in the Indian Peral Code and. the Code of Crimimal

‘the

th

Procedure. Mr. Giri submitted that the jurisdiction o

Neendakara Police -3tation, sitvated in the District- gf
Kollam in the State of Kerala, and the concerpmed courts,

is reserved under Sections 179 and. 383 Cr.P.C. It was

ng the-jurisdiction of the State of Kerala to

submitted that the. State of

betweer’a Treaty or a Conveniion and a municipal
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the juorisdigtion of the
the

‘stage
certained o the premise that

that at this
a

would have to be a
ersion pleaded by the prosecution is correct and that the
which was berthed .at Neendakara,

S

v
fishing boéﬁ, St. Antony.

o,

from within the 3jurisdiction of

had commenced its vevage
and had come back and berthed at
incident of 15th February, 2012,

Neendakara Police Station

“
‘ the same place after the
g and that the! said facts brought the entire matter within
che jurisdiction.of the Neendakara Police Sration and, in
* consequence, the Xerala State Police. ‘ ;

it
1. Mr. Giri'lasflylcontended that the fact that. "St.
Aﬁtony“ is not Eegiséered under the Merchant Shipping Aot,
"19s58," gna is oﬁ}y a fishing boat, is of wlitgievfﬁ

conséquence,'é%nc;.a fishing boéﬁ:is sepafétely :egiétégéd .
uﬁder SedtioﬁKQESfﬂtraft xV~-2 of tﬁe aforesaid A;t. f; g

was registered at Colachel in
%No. f,

under Registration

thig case, the fishing boat
Nadu
the question as toc

‘

i E »véhev ,Séate_ of  Tamil

TN/15/MFB/2008. According to Mr. Ciri,
: whether the fishing vessel was registered under the

' Mefchant‘shipéing Act or not was irrelevant for the purpose
of th;s case and, éince the cidént had taken place within .
2.5 nautical miles from tﬁe Indian coastline, falling )
wichin the Coﬁtiguoﬁéf ZOne/éxclusiVe Economig zone . of
India, it must, be deemed to ke a part of the Indian
. \
3




were liable to be dismigsed with appropriate cost. .

T

territory for the purpose of appligatiom of the Indian

Penal Code and the Cr.P.C: by virtue of Section 7{7} of the -
Maritime Zonésﬂc_; read; .w'ith Norification S.?.GT?::('B) dated
27th August, ;‘1-9'817 M. Gizi submitted that the case nade
out in . the séeéiai' Leave Pebition Jdid ot merit any .
interference with the judgment of the loarned Single Judge

of, the Keralz High Court, ner ‘was any irnterferemce czllied

for in the Writ Petition filed by the Petitioners in this

Court, Learned coun:se‘l submitted. thaf both the petiticums

RS

82. Two issues, both 'gﬂel,a.ti'ng; to juz:igdiction, £fall fox

cﬁe%:é;mination in this ca®e. Whilg the first issue concerns
the jurisdiction of 'the Kerala State Polige to investigate -
the incident of shooting of 'the twe Indian fishermen om |

board their ‘fishing .vedsel, the psecond iseue, which is

r g

wider in its import, in view of the Public Intervational
Law,. involves the question as to whether the Couzts of the

Republic of Italy or the Indi#n Courts bave Jurisdiction to

try the accused. : o

83. We propose to. deal with the Jju;;i,sﬁiﬁ:tio.!'! of the

Kerala State 'Pol'ice to investigate the wmatter before

deaiing with the second and larger isswe, the decision

One such factor is the

whereof depends on various Ffactors.




e

“provisions of the Indian

location of the incident,

84. dmittediy, the incident tock place at a distance of

about 20.5 nautical miles. from the cbastline of the State

unit within the Indian Union, e incident,

therefcore, occurred not ‘within the territorial waters of

the coastline of th State of Kerala, but within the

[93 93

Contigucus Zone, over which the State Pclice of the ‘State

of Xerala ordinarily

nas no jurisdiction. The submission

mzde on behalf of the Union of Indiz and the State of

Kerala to the vef‘f%e'ct that with

138a of the Indian Pemal Code to the Exclusive Ecordomic

zZone, the provisiong of ‘the sald Code, as zlso the Code of

Criminal Preocedure, stgo‘d "exten&ed to the Contiguous Zcne
. also, thereby' . vesting the Kerala | Police with the
jurisdiction to. }inves‘ti_gat,;vinto the incident undex th
proviSiOnS.? thereof,’ :.s: not: tenablew 'The, State of Kerala had

.

no jurisdiction owver ‘the Contiguous Zone and even if the

Penal Code and the Code of
- « - - - o
Criminal Procedure Code. were extended to the Contiguous

Kerala with the powers

th

Zone, it 4did not vest the State o

, to try the offence. What,

to investigate and, thers

&8
[
ot
]
I

in' effect, is the vresult of such extension is that the
Unicfm of India extended the application of tkhe Indian Penal

Code and the Code of Criminal Procedure to the Contiguous

v

the extension of Section
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India to take cognizance |

which entitled the Union of

Lone,

cf, davestigate and prosecute persons who commit any

infract__ion of the domestic laws within the Contiguous Zome.

i . .
However, such a powgr is not: vested with the State of

85. The subnissions advanced on behalf of the Unidn of
India as well 'as the State of Rerala that since the.Indian

fishing vessel, the St. .b_nt_oﬁy, had proceeded on its

fi;s'hiéng -expeditioﬁ from Neendakara in Kollam Di,s‘trictvaﬂd
pad "» re.f:r:ur'ned the:’r‘e{‘:o after thé incident. of ‘firing, the
State of f(eral.a Qas éntitl:eé to ingiire into the incifent,
isg équally unt'e.nabl‘e,' si’;qce__ thHe c¢ause of actian for the
filing of the FIR ocourred o'utai’"éeh the: jurisdiction of
the /Iéerala Police un.der, Sectiog 154 bf thes &xWP.C. The

F.I.R. could have been l;iidgeé af Neendakama Police station,

Police with .jurigdiction

v

but that did not vest the Refata

to investigate into the complaint. It is the Uniom of Irndia

which was entitled in law to take up thke investigation and

to take further steps in the matter.

86.

Furthermore, in this case, one has to take into
account another angle "whick is an adjunct ‘of Public

International Law, =since the two accused in thg case are

mar':{;ﬁes beloﬁging to the Royal Ibalian Navy, who had been




k!
]

are convicted., In such a scenario, the gtate

74

deputed on M.V. Enrica Lexie, purportedly in pursuance of

an Italian Deczees of Parliament, pursuvant te which an

Agreement was entered ipto betwsen the Republic of Italy on

s

the' one hand and the Italian Shipowners‘ Confederation
(confitarma) on the other. This takes the dispute to a

ifferent level whexe the Governments of the two countries

fact, from

pecome inveived.  The Republiic of Ttaly hasg, 1

ght to try the two

3

the very bkeginning, asserted its ri

marines anq has already commenced’ proceedings against them
esult in a

in Italy under penal provisions which could

sentencé of 231 years of imprisonment if the said accused

of keréﬁa, as

one of the units of a federal umit, would not bhave any

authoritvy. td:‘try the accused who were cutside the

jurisdiction of the State unit. As menticned hereinbefore,

the extension of Section 188A I.P.C. tc the Exclusive

Maritime Zone, Qf;which the Conmtiguous Zone is also a part,
did not -also .extend the authority of the. Kerala State
Police bevond the territorial wakters, which is the limit of

its area of operations.
i

o

87. What then makes this case different from any ether .

that  ‘may* inveclve similar facts,. so as . to werit

case a

Section 2 of ‘the Indian

ad

exclusion from the operagion of

Penal Code, as urged by Mr . Salve? For the sake of




reference,

hereinbelow

Section 2 of Indian Penal Code, is 'extracfed»“

B

“2. Punishment of offgnces gommitted within

applicable to combating piracy ahd armed robbery at =sea, as

well as other océan activities. The said Convention which

5

%

was signed By India in 1982 and vatified on 29th June,

1595, encapsulates the law of the sea and is suppleménted

H

by several subsequent reselutions adopted by the Security

Council of the United Nations.

89.  Before UNCLOS came into existemre, the law relating

to Ltue seas which was in operation in India, -was the

i

. .  P ' } - " cg o " . S ,. fﬁ
Territorial Waters, Continental Shelf, Bigldsiwe Econouic
Zone and Other Maritime Zomes &ackt, 1976, whick spelt out

E24

the Jurisdiction of the Central Governmmemt over he
i

Territorial Waters, the Contigpous Zomes and the Exclusive

Economic Zone.

- £
B B w

. . . i . #
80.  In addition to the above was the presence of Article

11 of the Geneva Convention or the Law of the Seas, 1958,

g

India - Every peérsom shalll be 1izble to
punishment under this Co and mot otherwise .
for every act. or .omiss coptrary Lo the '
provisions thereof, o¢f which ke shall be
.guilty within India.®
88, The answer to the said guestiorn is the intervention
of .the UNCLOS 1982, whick sets out the legal framework .
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expression “incident :of,

and the interpretaticn

applicdtion to the firing

i3

navigation" used therein,

resorted to by the Pe

B

¥.V. Enricas Lexie.,

" ES

51, What is'a456Aof some relevance in the facts of this

case is "Resolution 1897 of 2000, adopted by the Security

Council of the United Nations on 30th Novedber, 2009, .
wherein while“ recognizing the menace of riracy,.. - .

particularly .cff the coast of Somalia, the United Nations

renewed' its call upon States and regional

that had the capacity to ' do 'so, te take part in the -

gainst piracy -and arméd robbery off the Seh of Somalia in

Y

particular.

s

the Maritime Zones Act,

92. The’ provisions of -

3

note of the Territorial Waters, the Cortiguous %Zohé, the

Bedtitn

Comtinental Shelf and the Exclusive Economic Zone.

7 cf the said enactment deals with the Exciusive Ecomomic
Zone of India ‘and stipdlates the same to be an area beyond'
and adjacent éo the. Territorial Waters extending upto 200
nautical miles f£from the~neargs; point of the baseline’ of

the Kerala coast. It is quite clear that the Contiguous

Zone. is,. therefore, r within the Exclusive FEconomic Zone of . .

'governing‘*the Exclusive FEconomic Zeoue -

A aa




w4

However,

e,

would also govern the incident which occurred: within th
Contiguous Zone, as defiped under Section § of the

P ,
aforesaid Act.

£

.with and

Maritime Zones

the Conventi

of a nation

baseline from

-

measuread.

of the -1976 Act.  Simi

the rights,” j
the Exclusiv

extending to

the breadtnh

provision ig
Th

1976 Act.

the Maritime

of navigation

93. The

pr

between the Italizn Vess

rr

not

<D

it has to be seen whether  th

The: provisions of the UNCLOS is in bharmony

in ‘conflict With the provisions of the

B

Act, 1976, in:this regard. Article 33 of

recognises and @sscribes the Contiguous Zone

nautical from the

to to 24 miles

extend

which the breadth .of the territorial sea is

Thig 1s in complete harmeny with the provisions

larly, Articles 56 and 57 describe

i

urisdiction 'and duties of the coastal State in

e Econcomic Zonév and Lthe Dbreadth theresof

20 nautical hiles f£rom the baseline from which

&

oL =

the territorial sea igs wmeasured. This

also in consonance with the provisions of the

e area of difference between the provisions of
Zones Act, 1976, and the Convention occcurs in
of the Convention which relatés to -the penal

i i

{emphasgis added).

case does not Involve any collision’

esent

el &nd the Indian Fishing Vessel.

firipg incident

could be said to be covered by the exgression *incident of

®
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. -
navigation®.- Furthermore., ih the facts of the case, as’ ™’

asserted on "behalf of the Petitionmers, the incident also

comes within Article 100 of the Convention which provides

th;a‘t‘all States shall cooperate to the fullest possible -

extent in the repression of piracy on the high seas or in

any” other place cutside the .jurisdiction o©f any State. If

Article 97 of the Convention applies to the facts of this
or disciplinary

case, then in such case; no penal

proceéding can Dbe instituted against the Master or any

(IS

other person.in service cof ‘the ship, except before the

judicial or administrative authorities either of the Fiag

%

State or of the State of whiqh such’ person is a national.

{3} stipulates in clear terms that rno arrest or

N

Article 9

i

detention, of the ship, even as z measure of investigation,

shall-be ordered by any authorities other than those of the

E

Flag State. In’ this case, the Ttalian Vessel, M.V. E:;rica N

Lexie, - was fiying the Italian flag. It may be recdalled

that “the St. ‘Antony -was not Ffiying an Iadian flag 3t the

- ¥
time wher the incident took place. In my. view, the above

fact is not very felevant at.this stage, and may be of some
consequence if the provisions of Article 100 of UNCLOS, -
1982, are invoked. X

94, The next qﬁestifm which arises  is wzzether the

incident of firing coculd be said to be an incident of
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in which the expression has been

: navigation. The context
used in Article §7 of the Convention. seems to indicate that .

accident occurring in the course of

™ 1 the same refers to an

‘ o navigation, of which collision between two vessels is the

prinecipal incident. An incident ‘of navigation as intended

in the aforesaid Article, cannot, in my view, involve a

criminal act 7 in whatever circumstances,” In what

set up as a

circumstances the incident occurred may be

defence 4n a criminal action that may be takenrn, which legal

the countries which have

]

positio is accepted by both

¢ K

initisted criminal proceedings against the two marines.

Even the provisions &f article I00 of UNCLOS may be. used

the accused acted on the

for” the same pufpose. Whether

misunderstandin that ‘the Indian fishing vegeel was
pirate vessel which caused the accused to five, is a matter

43

of evidence which can only te established during a trial.

If the defence advanced on behalf of the Petitioner Nos. 2 -

and 3 is accepted,’, then only will the provisions of Article ' .

106 of the Convention become applicable to the facts of the

case.

"85, The decision in the Lotus Case f{supra) relied upon
the learned  Additiomal Solicitor Gemeral  would

by ..
accordingly be depeﬁdent cn whether the provisions of ’
of .

Article 97 of the .Convention are attracted in the facts




indicated hereinbefore, * the

this ® case., -As already

expression “incident of navigation” in Article $7 camnot be . .

extended 'to a crimineal act, involving the killing of two
Indian .fishermen' on board .z# Indian fishing vessel,

although, the szame was not flying the Indian £lag. If at -

all, Article . 100 of the Convention may stand attracted if
’ P and when the- défence x;ersion of apprehension of a i;:irate
attack is accepted by the Trial Court. Ir the Dotus case,
the guestion reiating to the extent of the crimipal

jurisdiction, of a State was brought to the Permanent Court

"of International Justice, in 1927. The said case related to

a collision and the

between “the French Steamship “Lotus”

Turkish Steamship ‘Boz-Xourty , which ~resulted in the

sinking cof the latter ship and the death of eight Turkish

subjects. Once the Lotus arrived at Constdntinople, the -

Turkish Government commenced criminal proceedings both
against the Captain of the Turkish vessel and the Freach -

Officer of the Watch on board the Lotus. On both being’

sentenced to imprisonment, the French Goveinment guestioned
the judgment on pﬁe ground that Turkey Had no jurisdiction

over an act committed on the open seas ‘by a ZLoreigner on

board a foreign vessel, whose flag gave it exclusive .

on being referred to the .|

jurisdiction in the matter.
Permanent Court of . International Justice, it was decided

manner which was contrary tc

that Turkey had not acted in a m

International Law since the act committed on board the : .
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tie o i)

Lotus had effect on the Boz-Xourt flying the Tirkish flag.

In the ninth edition of Oppenheim’s Internmational Law,

referred to in the Judgment under

which has been

consideration, the nationality of ships in the high seas
. k3
has been refesrred to in paragraph 287, wherein 1t has been

observed by the learned azuthor that the legal order on the

nigh seas is based primarily on the rule of

Law which reguires every vessel sailing the high seas to

possess the nationmality of, and to £ly the flag of, one

State, whereby a vessel and persons on board the vessel are

1
subjected to theé law of the State of the f£flag and in ¢

general subject to its exclusive Jjurisdiction. In paragraph

291 of the ‘aforesaid discourse, the learned author ‘has

cefined the scope of flag durisdiction to mean that

jurisdiction in the high seas is dependent wupon ‘ the,

Maritime Flag under rwhich vessels sail, because, nc State

can extend its territorial jurisdiction ko the high seas’

Of course, the aforesaid principle is subject te the right
of shot pursuit®, - which §is an exception to the

exclusiveness of the flag Jurisdictiom over ships on the

in certain special cases.

high seas

36. This ‘takes us toc another dimensiopn involviag the

concept of sovereignty ©f. a matien in the realm of Public

Interpational Law. The exercise of sovereignty amounts to
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the exercise of all rights that a sovereign exercises over

its subjects and territories, of which the exercise of

%

pernal jurisdiction under the criminal law is an impoitant

part. In an area in which a country exercises sovereignty,

itg laws will pfeﬁail cver other@laws<in cage of a conflict =
between ' the two.' On the other hand, a State wmay have

sovereign rights over an avea, which stops short of

complete sovereignty. as in the instant casge where in view
" of the provigions both of the Maritime Zones Act, 1876, and
UNCLOS 1882, the Exclusive’ Economic Zone is extended to 200

nautical miles from the baseline for measurement of

Territorial Wqﬁérs: Although, the provisions of Section

188A I.P.C. have been extended to the Exclusive Economic

Zone, the same ‘are extended to areas desglared as

i

"designated areas" under the Aact which are confined to

installations Tand artificial dislands, created for the

purpese of exploring and.explqiting the..hatural ;esouréas

‘nautical wmiles,

in and under the sea to. the extent of 200
which also inéludes the area comprising .the Contihenpal

Shelf of a country. Howsver, the Exclusive Economic Zone

over which

continues to Dbe part of °the High Seas

sovereignty cannot be sxercised by any nation.

Joas
m

97. In my view, sipce India is a signatory, she

obligated to respect the provisions of UNCLOS 1982, and

o s




80

there

-
th

1y the same ; is nc conflict with the domestic

law. In this . context, both the Ccountries may have to

subject themselves to thes provisi

Convention which dsals with ‘the dubies of the Flag State

and, in particular, sub-Article

each State shall cause an inguiry to be held into every

marine casualty or incident of navigation on the high seas
involving a. ship flying its flzg and causing loss of life
also

cr serious injury to nationals ¢f another .State, It is

stipulated that the’ Flag Stare

cooperate in the conduct of any

o

State dintc ‘any -such mwarine- casialty or SHgident

ravigation.

58. The principles enunciated- in the Lot

B

have, to some extenit, been watered down by Article 357 of

@

"UNCLOS ':1982;4. Moreover, - as obsexrved in Starke's’
Intern‘at_ioﬁai - Law, referred - to by . Mr., Salve, the '

territorial criminal jurisdiction is founded on varicus

principles which provide that, as a

imes should be dealt with by the States whose social

order is most .clesely affecte
observed that scme publgc ships and armed ‘forces of fcreign

States hay“enjoy a degree of immunity from the territorial

jurisdiction of a natio=n.

o S R it g Pty

ons of Article 94 of the

{7) which provides that
and the other State shall‘

inquizry ‘held by that. other

s, case {supral -

d. However, it has also been
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gg, _This brings me to the guestion of applicability of

the provisiocns of the Iodian . Pensl Code to the case in

7S

Hand, in /view: Of . Sectioms 2 .and 4 thereof. Of course, the

- applicability'df Section 4 is i,;;o 'longer. in question in this

case on account of the concesgion made on behalf of the
State of Kerala in the writ proceedings before the Rerala
High Court. Kowever, Section 2 of the Indian Pemal Code as

extracted hereinbefore provides- otherwise, Undoubtedly, the

incident took,piaée’_withj;n the Contiguous Zone over which,
. ! . . ) x' .
both under the provisions of the Maritdme Zones Act, 1976,

.and UNCLOS 1982, India is’ entitled , to exercise rights of

sovereignty. However, as decided by this Court in the aban

wcase {supra), veferred to by ¥r.

Lovd Chiles,.Cffshore Lt

Salve, Sub-section {4} of Section 7 only provides for the

India to have sovexeign vights

F o

Union of

exploration, ‘exploitation, conservation and wiEdegement of

A

.the matural resources, both living and pon-living, as well:

as’ for producing energy from tides, wipds 3&and cuyrents, -

which can;:otr ]é}e,equated wa".th :;:ights of sovereignty over the s
said éreas; :m the E);clf\}‘s"i.ve Economic Zome. It also
provides for the Union of Iﬁdia to ’%:éa::_<:ige other :fmcil.{axy
rights which only clothes the Unicon of” India with sovereién

rights and not rights of  sovereignty in the FExclusive

under -

Economic Zone. The said position is reigforced

Sections 6 and 7 ‘of the Maritime Zones Ack, 1976, which

5

i



o5

~also provides that India’s ‘sovereignty extends over its

82

Territorial Waters while, the pogiticen is éii_fgrez;t in
respeét of the ‘ Exclusive Ecoz;qm.ic Fone., I am unable to
accept Mr. Banerji’'s submissiorns to the contrary tpo tke
effect that Article 59 of the Cgovention pem‘c‘a States to .

egsert vrights or -jurisdi'ctiion beyond those spscifically

provided in the Convention. E

i

Kl

100. vi‘vhat_’, therefecre, transpires £rom the aforesaid
discussion is _that“w:hile Tndia is entitled both under its
Don’}estic Law én’d‘ the rublic Intérnmational Law to exercise |
" rights of .’s‘cvvereignt',%ﬂ. upto .24 nautical wmiles from the |
baseline on the bas‘i"s oE which the width of T{arritox»‘ial';
Waters is( measuzed, i‘t can exercise only sovereign rights
within t.:he E}fdlusix?é Ec,onomic Zone for certaim purposes.
The iﬁcident of firing from the Italian wessel on the
Indian ship’p:’tng: |.vesgel  having  occurpred w:i_thin_‘;» rhe
Contiguous Zone,. the Bnion of JIndia ,:LS entitled : ko -
p‘_rosecu'te .the two Italdan mafines under the cxi:;inal
jﬁstice systemn pr‘evalent’ in the countyy. However, the same

H : L
is subject to the provisiouns of Article 100 of UNCLOS 1982.

T

-~

agree with Mr Salve. that the *Decla:'ation on Principles -

of xﬁternational Law Concerning Family Relatiocns and

Cooperation between States im accordance with the Charter-

of the United‘Nali:ions” has to be conducted only at the

<
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level of vne Fede: 1 or Centrzl Govermment and caennot be

the subﬁect matter ‘of a émﬁee&ing- ini,iiate& by & -

Provincial/sState CGovernment. .

101. : Whiie,, t#erefoﬁa, holding -that the State of Xerala ,’
hgs ;10 jarisdicfioh to inveatiéabe into the incident, I am o
azsé of the view that till such time as it is proved et
t":e provisions of Artlcle wa mf the WCLOS 1882 anp&y i:o

the :_act:s of this case, it ;lS the Coion of India which Bas -

jur:.sd:.ct:.on to pxoceed withk the investigstion and tmial of ‘

‘the Peti"ioner *«Ioa 2 and '3 in the Wit Petition, The wzicm

of India is, tHersfore; divected, in conseitatdon with the

Chief Justice ¢f India, to set U a Special Court to’ try

this case and to dispuse of the samé in accordance with:tle

provisicns of the Mavitime Zexes Ack, 1876, the : Engldux

Penal Code, fhe Code of Criminal ?:icceéume mxid s

1*npoz:tantly, the. prow.sa.ous of THELOS 1982, where thm—e is
no confl:_ct between the domesatic law and !}26%@8 1s8z2. 'E‘he
pend«ng proéesdings bef@:e the Chief Judicial ﬁagistz&f:&, -
Kollam, shall atand tzansferxed to the gpecial wurt to be |

constituted in terms of this Judgment and it 18 expectea

that the same shall be disposed of expeditiously. This will’

not prevent the Petitioners hersin in the two matters from

inx’oki:;g: the provisions of Article 100 of UNCLOS 1982, upon
the

“support theréof B whéreupon

adducing evidendes in

GRS
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g} oy

guesgtion of ,jurisdiction ©f the Unice of Indiz to

investigate into the incident and for the Courts in India

to try the accused may be recongidered. If irv ig found’

that both the Republic of Italy and the Republic of India

have concurrent jurisdiction over the matter, then these

directions will continue to held good.

It islﬁada clear that the obéeratiang made in this
5udgment relate only to;the;qﬁestien éf;juxisdietion prior
éo;the aﬁéucing éf e&idengé aﬁd.gnqe the evidence has been
recorded, it w%;i'bg‘open to the Petitiomers to re-agitate
;the'question éf jugfsdiqtiéﬁ'beibre the Trial Court 'which’
will be at iiﬁerty“to reconsider the matter in the 1ig§t of
the evidence¢which.§ay be adduced by.the pgrtiﬁs and in

accordance with law. It is also made ciégr that nothing in’

this judgment  should come in  the way of such

rebonsideration, if such an application is made.

) i
103. " The Special Leave Petition and the Writ Petitiom,

along with all .connected gpplicationsf are dipposed of ‘in

B

the aforesaid terms.

’; : : 1 , (ATTAMAS KABIR)

New .Delhi
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Lo . IN TEE SUPREME COURT OF INDIA#I,

. ' * CIVIL ORIGINAL JURISDICTION N

$
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X
]
o
2
!
tes

Republic of Italy tlro’ Ambassador & Ors. e
‘Petitioners ! )

Versus

Union of India & Ors.
.. Respondents

SPECTAL BEAVE - '
Magsimilano Latorre & 0rs. . _
_Petitiomers : h '
: Versus
- . i “ #

~Union of India & Ors. s .
Respondents

. o JIDEHENT

: i e i

Chelameswar, J.

1, I  agree with the conclusicpns recorded in’ the
Judgment  of the Hon'bls fhief Jaostice, But, I wish tog

:

supplement the £ollowing.

§ . : ’ o o ] 0] =
' ' The substance of the submission made by Sbri F.ar;sh

- 3 \ # 2 [
. B
\ B

[

} i
;

Fn
N
v
;
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Salve, learned senior counsel for the petitioners is;

: :

IT-5

(1) The incident in question occurred beyond the territory -

of India to which lﬁcatio_n the sovereignty of the country
does - not extend; “ and Parliament cannot extend _the-
applicatipn of the  laws made Py it beyond the territory .of
India. .Conseq}zentialiy, _the twc; marines are not amer;able
to the jurisdictién of Ind:-j.‘a;“.

Alternatively it i‘s.e argued; (2} that the incident, which
resulted 1n the _death of two Indians is an, “incident of
navigatien” within the medning cf Article 97 of the U;;ited

Natiens Convention on the Daw of the 8ea (hereinafter

referred to as UNCLOS). and therefore, no penal. proceedings

‘may be instituted against the two marines except before the

w y e . u RN

1 Article 97, Penal jurisdiction in matters of cellision or any other incident of navigation

1. In the event of a collisign'or any "o&h_er' incident of havigation concerning a ship
on the high seas, invoiving the penal or disciplinary.Fésponsibility of the master or of any other
person in the sarvice of the ship, no penal or disciplinary proceedings may be instituted against
such person except before the judicial or administrative autherities either of the flag State or
of the State of which such persea is a national. . )

2. In disciplinary matters, the State which has issued a masters certificate or 2
certificate of competence ar licence shall, alone be competent after due legal process, 0
pronounce the withdrawal of such certificates; even if the holder is not a national of the State
which fssued them. . : . )

i -

3. No arrest or detention of the éhip, even as a measure of investigation, shall be ordered
by any authorities other than those of the fiag State.

8 : . %

‘ Judicial ‘authorities of the ‘'Flag State' or the State of |

1 .
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which the marin

es are nationals.

. The authority of the hSovereign toe make laws and

enforce ' them against its subjects is undcubted  in
constituticnal the@ry. Though written Constitutions

prescribe limitations,. either express or implied om such

-

authority, under our Comnstitution, such limitations are

with respect. to territory 245(1)) or subiect

C [Article 2 )

matter [art the operation of the

icle 246) or time span of
inviolable rights of the

laws [Articles 249 & 250] or the

subjects {fundamental rights] etc. For the purpcse of the

present case, we .are concerned only with the limitation

based on territory.
4, That  leads’ me to the question as &£c what 1is the
territory of the Sovereign Democratic Régublicvdg India ¢

The ter:itéry of ‘Irdia is defined dnder Avticle 1;

“1. Name and territory of the Union.-

Indiz, that is Bharat, shall be
a Union of States. .

The States and the territories :
thereof shall be as specified if the

First Schedule.
The terxitory of India shall

{2}

(2}

(3)

comprise- -

{a) ‘The territories of the States;

sttt
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(b) ~ The Union territories

‘specified  in the Fizgt  Schedule;
and :

-{e) such other territories as may be
acquired.”.

But that deals only with geographical territory. Article

287 deals with ‘maritime territory-s.

2 As e;_;rl); as 1éé;;ﬂ..!.°hifip C. J:éssup, who subsequently became a jucgé of the International | R

Court of Justice, stated that the territorial waters are “as much a part of the territory of a nation

as is the land itself". Hans Kelsen declared that "the territorial'waters form part of the tetrifory

of the littoral State”, In te Grisbadarna Case (1909), between Norway and: Sweden, the

Permanent Court of Asbitration referred to the territorial wate’s 85 “the maritime lerritory” which

s an essential appurtenance of the adjacent land territory. In the Corfu Channel (Merits) case

{15483, the International Court of Jusiice clearly. cécognfsed that, under international law, the -

tarritorial ses was sh;i “rrifory” of the coastal state over which i enjoyed “exclusive temitorial . ‘ ,'

control” and "sovereignty”. Lord WcNair, who sUbscribéd fo the majority view of the Courtin
the above case, observediin the Anglo-Nonvegian Fisheries case:
. M ) 1

To every Stale whose lend territory is at any place washed by the sea, international faw . .
attaches a corresponding portion of maritime territory, ..... infernational iaw does not say toa -

State: "You are entitied to ciaim ferritorial waters if you want them”. No marfiime State can .
refuse them. Internationsl law.Imposes upon & maritime, State certain. obtigations and confers N h
upon it certain rights arising out of the sovereignly which i'exercises over Its marltime leritory. -

"The possession of this terrtory is not oplicnal, not dependent upon the will of the Siale, bui ;

UL

compulsery. . .

}

ir Gereld Fitzmaurice, wriling-before he became a judge of the International Court of Justice,

£ L

sucted McNair's observation with approval, and considered that it was also implickt in the
dezision of the Word Court in the: Anglo-Norwegian Fisherfes case. |t foilows, therefore, that the
territorial walers are not only “terdtory” bui aiso a compulsory appurtenance to the cosstsl
tate. Hence the observafioa by LAF_,'E. Geldie that “it has iong bsen accepled that territoriat
walers, their supera_:-mt%)ent.air, their sea-bed and subsoit, vest in the coastal Staie ipso jure
(i.e., without any proclamation or-&ffective cccupation being necessary)'. ---from THE NEW
LAY OF MARITIME ZONES BY P.C.RAO (PAGE 22) ) ’ e

721

b i
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.as, ‘territorial waters,

‘80

s

authorz_ses the Parllamenc to specify

6. . Article 297(3)

from t*‘me to tizﬂe _the limits of various wmaritime zones such

conbinental shelf,. etc. Clauses

(1) and (2) of the said article make a declaratiom that 41l
lan'ds, minerais an.d other thingg of value and a,ll Othér

. %

resources shall vest in the Union of :L”nd;.a.

“Articlc; 297 -’fb.i'ngs of value within
. territorial wateérs or continental shelf
-and resources of the exclusive ecomomie

zone to vast in the TUuion.-’

(1) ALYl lancis," m;‘.‘nerals and otber things
of wvalue underiying the ocean within
‘the . territorial waters, or the
continental shelf, or the exclusive
economic, zone, of Iodia shall wvest in
‘the Union and be beld for the purposes
of the Union.

(2) ALyl other reacurces of the exclusive
- economic. zone of Yndia shall also wvwst

in the Uniod and he HNeld for thHs
purposes . of the Dnion,
(3} The limits of the terrxtara.a}. wate ;-
the contz.nental shelf, the £
economic | zone, _and othex &
of India sball be such 23

zones,
specified, from time to time,
under any law made by Parliament. .

7. Two ' things - follow from the above dedlazation under

Article 297. Firstly, India asserts its authoriby mot only
& - x

on the land mass of the te;:-itoﬂy of India specified under

SR sReE g

i e i
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article 1, but also over the' aréas specif ed under Artigle

297. It éuthorises the Parliament to specify the limits of

such areas (maritime zones). The nature of the said

zuthority may ‘not be the .same £for the various maritine

zones indicated in Article 297. However, the preponderance

of judicial authority féppears to be that the soverclg*.,y of

o

the coastal state extends to the territorial waterss.

8. ‘The .sovereignty . of a WNation / State over ‘the

landmass comprised within the territorial boundaries of the

State, is an established principle of both comstitutional

theory * and Internatiomal Law. . The authority ©f the

Scovereign to make:. and .enforce laws within the territory

over which the soverdignty’ extends is unquestionable in

“That the sovereignty of a ‘coastal

constitutional theoxry.

(M)

o4 bv ﬂ;rugm vgﬁ:a{

f*riivtee 1and 2 &fthe C uOnV°ﬂIidﬂ on the Territorial Sea, 1958 provide that the coastal state's
sovereignty extards over its territorial sea and to the airspace and seabed anrd the $obsoll

thereof, subject o -the prov;s:on; of the Convention and of international Bw........ - Froms

IHTFKNAHONAL LAW BY chou,& R, SHAW-{SIXTT{ EDITION] (PAGE 569 - 570)

o it g i -
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( State’ extends.to its territorial waters, is also a well °~ ‘ '

accepted prrinci'ple‘bof'Internationai Law though there is no o,

uniformly shared ‘legal norm establishing the limit of the
: . o g S

. territorial waters - “maritime territory*. Whether the
maritime territory is also a part of the national N
territory of the State is a questieon on . which g

difference - of " opinicn exists. Inscofar as this Court “is

concerned, a Constitution Bench din B.K.Wadeyar v. M/s.
. Daulatram Rameshwarlal® (AXR 1961 8¢ 3I1%) held at para 8 as g
follows: ’ H
B ““These territorial timits R
: would dinclude. the territorial waters of s
. India....ooennnmnn,yen”
g, Insofar the Republic of India is concernmed,. the .
: -'_ff limit of the territorial waters was initially understcod to
be three nautical miles. It had been extended subseguently, ’
up to six naufical miles b;y a° Presidential proclamation
]
] ;
) 21 Shf dases; the
‘ fuil Soverdighiy™ over ite
: ‘enghringdin drigle
nhgn: s-frobt THE _
’ "" .o .
i . N
§ S E - o
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} dated 22.3.52 and to: twelve nautical miles by another

proclamation dated’ 30.9.67. By ack 80 of 1976 of the

parliament, it was statutorily fiwmed at 12 nautical miles.

i % The Act also zuthorizes the Parliament to alter such limit

of the territorial waters.

10.

The Teiritcxial‘Watené,;Cquinen;&l ‘Skhelf, ZExclusive
Economic Zone and Other Maritime Zoned 2Act; €0 of 1976

(hereinafter referred to as ‘the Maritime Zones Act’), was

made by the Parliament in exercise of the authority

conferred under Article 297. Except Sections 5 and 7, rest

of the Sections of .the Act; came into force on 26-08-1976.

Sections 5 and

S S s,

7 came into force, subseguently, on 15-01- )

'41977,. by v%rtde« of a . notification contemplated uander

Section 1(2). Section 3{1} declares that the sovereignty

of India extends;' hnd hag . always extendéd.' to the

*

territorial waters of India:

>

e gir spade

th
i1

-
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: under sub-section (2}, the limit of the berritéridl waters
is specifisd to be twelve naubisal. miles £8 ‘the nesrest
point pf the appro 2te bassline:
1 waters &
i twelve :
oo he gn€a¥Est point .
1 g‘ baseline.” ;‘i*:
i ) B N - : v
i Sub-section (3) authorises the Govermment of Indie te alter )
i ( . Cow e
. the 1limit of ‘the territorial waters by a wnotification )
é . . . u ’ B . '
approved by both the Houses of Parlisment, with due regard,
to the International Law and State practice:
o . “Notwi‘_:hst'and_j;qg' ‘a i «
: sub-section (2) . 3 : *
‘ . | ‘may, whenever It t;:?i?-&é:@ﬁ?-‘-‘-ﬁ riecessary 50
A ‘ to do having regard tp Intéingtic Taw o o
and . State pragieice, ' z
l notification in Ehe, OFfficial ¢ ctey S
the limit of the territoriald water
1L Section 5 defines contighous zome Eo he an area :
% . N N 3 3
beyond and adjacent. to the territorial watéers extendiag up :
. to twenty-four mnautical mi,‘le:é from the nearest point of the '
- appropriate baseline: S
| ‘o . .
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“Section 5(1): The contiguous zone of
India .. {(hereinafter referred to as the

contigucus zome) is and. area beyond and ',
adjacent to the téerritorial waters and
the limit of the contiguous zone is the e

line every point of which i3 at a
distance of twenty-four nautical miles

from the neéarest point of the baseline ] .
referred to in:. sub-gection ({2} of ' a

section 3.7

S w . >
s i . i

;g ‘ . vl .

ai “This limit also can be altered by the Government of India, :
#e § e L X N

in the -same manner as the limit of the territcoirial waters.

Pty

Section 6 describes the continental- s__helf,,l whereas Section
7 defines the exclusive economic zone. ‘While the
Parliament authorizes the Govermment of Indias wunder

Segtions 3(3), 5(2) - and 7(2) ‘respectively to alter the -

limits of territcrial waters, contiguous zone and exclusive

economic zone with the approval of both the Houses of the -~ R
Parliament, the law does not .authorige - the altaeration of .

the limit of the continental sheif.

12, While Section’ 3 ' déc_lares that “the sovereiguty of -

India extends, and has always extended, to the territorial

. B

R S -
S

Ceniral Governman: may whenever it considers necessaty so to do having regard (o e
the Internaticnal Law and Stale practice alter by natification jn the Official Gazelte the fimit

i

o]
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waterg”, no such déclaration is to be found in the context

% L of contiguous zone. on tlhe cthe;r hand_-, with reference to

continental sheif, _t is declared under Section 6{(2} that

*India has, and always had, full and exclus:.ve sovereign

rights in respect of . iks continpental shelf~. With
reference  to  exclusive egomomic, zome, Bectionm 7{&)(2)

‘Geclares that “in the éq@l‘usive econgmic zone, the Union

H

has sovereign rights far the 4@ of . exploration,

exploitation, conservaticn azzd mmgeﬂent of the netural

rescurces, both l:.v:.ng and gon-living as well as for

producing energy from tides, winds and currents.”
13. Whatever may be the implications flowing from the
. language of the Maritime Zoues Agt and the meaning of the

- expression “sovereign: rights®  employed in Sections 6(2),

6(3) (a)s and 7(4) (2), <(Whether or not the sovereignty of

- 5 ' India extends beyond its territorial waters and to the

f

in view of the scheme of the 2ct,

comtiguous zone or 'not)?,

8 SECTION 6{3)(A) ; sovereign rights for the purpose of exploration; explcifation, conservation
‘and management of all resources. C
....... the jurisdiction of ie cqastc s‘ata hasi neen extended inle areas ¢
to the territorial sea, afbent for defned purposes ‘only. -Such reskried i
‘ been ectab.xahﬁd or assertad for a nugaber of TEASDNBw v

.without having to-extend the ‘boundarios f its temftorial-sea further il theiigh
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from Section. %{5){a)® and Section 7{7) la}s, the

app'lication of “ahy enactment f€or the time being in force
in India” (like . the Indian Penal Code and the Code of

Criminal Procedure),' is =not automati¢ edbther ®o the

. ’ ‘ » " N I N =
contiguous zone ©r exclusive economic zone. It requires a .

>

notification in the ‘official gazette of India to extend the

application of such enactments to such maritime zome. The
Maritime Zones Act further declares that once such &

notification is issued, the enactment whose application is
] . o

so extended “shall have efifect as i1f” the contiguous zone

4

or exclusive éco‘ncmic zone, as the case may be, “is part of

the terri‘tbry"of India”. Creation of such a legal fiction

is certainly withiﬁ “the &Authomity of the Sovereign

Legjis”lat:;ve Bo_&y.a L .

'“uc‘t ce

‘Erom THTERNAT xONAL u.w_ 3y MALCOLM M,
57 9,).

theraol, 'o Jw conﬂgums ZOTS,
ras"muns arid modifications a8 | hipks fit any
s -pért thereo! in the exclusive ec(xwéc

he fimgbelng ind
SC("TIOH 7(7}(,4.)

Zone or any oari 'hsroof
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; y/lé. In bxércise‘of the powexr ¢p§fefrbd by Section 7{7}
F . i . ) .
- é g of the Maritime Zones,Acﬁ, the Govermment of India extended
‘ § the application of both the Indian Penal Code and the Code
g of Criminal Procedure to the exclusive economic zome by "a
: ] ‘ : . .
; notification dated 27-08-1981. By the said notification,
! . : . )
N i the Code ﬁf Criminal Procedure alsc stood modified. A zew
“ .provision - Séctiqx{i_seA - came to be inserted ian the Code

cf Criminal Procedure,; which reads gs follown:

“188A. Offence
i economic  zone:
j committed by
exclusive <ec§30
sub-section {1}
Territorial
. Exclusive
" _ Maritime Zones
" or as . altered ©
issued under
Sh

A4

Undex the Constitution, the legislative authority is

Pariiament and the State

‘15.

e

Z

distributed " between . the
Legiglatures. Whilé the State legislature’s autherity to




v

ARG (N

T e

i

, .VA : o : g9

make * laws is l’imitked to - the territory of the State,

‘Parli"ﬂez‘t s author ty has no such limitation. ¥

16. Though é..r_ticie 2455 speaks of the authority of the
Parliament to make laws for the territory of India, Article
245 (2) expressly declares - “No law made by Paf;iament
ébail be d)eez:'xedfi:o ;be invalié on the ground that it would

have eéxtra territorial, operation”. In my view the

&

 declaration is ‘a fetter on the Jjurisdiction of the

Municipal Courts including Comnstitutional Courts to either
declare a law to Dbe unconstitutional oxr decline to give
effect to such a law on the ground of extra territoriality.

The first submission of Shri Salve must, therefore, fail.

h

17. Even otherwise, terri.torial sovereighty and the

<

ability of the scverﬂign to make, apply and enforce \its\:

laws to _persons {even if mnot citizemns), wha are not:

¢

corporeally present within the sovereign's terxritory. are

nat necessarily co-extensive.
10 Axmcuz 245 EXTENT op LAWS MADL m, PARLIAMENT AND BY THE LEGISLATURES
OF STATE.- N
(1} Subject to the provisicns of this Coastitution, Parliament may make laws for the whols or
any part of the territcry of india, afch the 1 Legislatdte of'a State may make laws for the whole or
any pert of the State.

{2) No: ‘aw made by Parliament shaﬁ be deemed: tQ be invalid onithe groundabat it would have
extra-territorial operation,

e S A e e e
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18, No doubt that with ¥espect to Crimipal ZLaw,

any more.

crimes .

beYohd—theétérritory' of the

passive persomality claim,

18.

100
it is
the principle of ‘19w century Buglish jurisprudence that;
*all crime is localy The jerisaiction over
the crime belongs to the country whexe the
crime is committed~” w,
But that p&:inciple ig not acrepted 28 an absolute principle

The increased complexlty of moderan life emanating

from the advanced technology and travel faeilities and the

large cross Dborder commexrce made it possible to comit

whose eﬁféc_:izp are felt in territovies beyond the

residential bc;-rdé:ret -of the ofiendérs. Therefore, States

claim jurisdiction' over:; (1) offenderS who are not

physically present ' within; and {2) offemces committed

.é:age ‘whose . “legitimate

interests” are affected. This is - dome om the basis of

various principles kumown to international law, such. as, “the

o

objective territorial claim, tke nationality claim, the

the security claim, the
universality claim and the likeriz,
The =;‘z::c:tl‘-.}'ct::'Lon . of narticles 14 and 21 of ' the

1 1 See: Macleod v Attomey General of New Sputh Welss ﬂsm; AC 455, 451-58 and Huntingtos »

AL (1893) AC 156
2 PCRao~ “Indian Constitution and international Law”, page 42




. Constiturion is available sven to an alien when sought to

pe ».su_bjec‘:x':ec‘. to the legal. proces:s ‘of this couﬁtfy. This
R ' - K L .

courtf on more than one occasion 1('u=,ﬁ1<:"1z 8o on the ground that
chev rights e}nahating from cthose two 2rticles are mot
: ' { itizenship of this

confined only to or dependent upon the citi

countryst, °, Ag a Tniecessary conqo'mitaut, this country ought

to have the authority to‘ apply aud enforce the laws of this

ersong and things beyond its territory

country - against the p
when its legitim'at'e interests are affected. In assertion

of suech a principle, various laws of this country =are made
-" .- K} . : - ’
applicable beyond its terzitory.

20. " Section 2. read with 4 of the Indiin Penal Codew
makes the provisions: of the Code appliddbile. to the ofifences

13 See AR 1856 SC 367 = Hans Mulier of Nuremberg v. Superintendent, Presidency Jat,
Calcutta para 34,
alse (2002) 2 SCC 465 = Chairman, Railway Board &emp; Others -vs- Mrs.Chandrima Das

and Others paras 28 w0 32

14 SECTION.2: PUNISHMENT OF OFFENCES COMAMIT VET1IR TNDIAL- Every person

contrary 1o the provisions thereof, of which-he:shall ba gy

SECTIGH.4 3 EXTENSION OF CODETO £X1IA-TERRITOIAL OFFENCES.- The provisions
e fence cofmitied by - ' '

é

.}}
% WITHOUT AND BEYOND INDIA;
- i istered in India WHEREVER IT MAY BE;
i ) &hy persor «#h¢ beyond India coramitting offerce targeling a
' repuit (sl
i
H » i
H
1 ‘ : .

£ <H kb 8 R R B s S

R v 5

#
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‘committed “in any place without and beyond” the territory

of India; (1) by a citizen of India or (2} on any ship ot

aircraft registered ir India, irrespective of its location,

by any persen not necessarily a citizemss. Such a
declaration was made asz long back as in 1898. By an

ame_ndment in 2009 to the .said Section, the Code is exéeﬂded

to any person .in  any place “without and beyond - the

" territory of -India”, committing an offence targeting a

computer rescurce located in India.

21. S_imiiarly,‘ Parliament enacted the Suppression of

Unlawful Acts Against Safety of Maritime Navigation and

Fixed Platforms :o_n Continental Shelf Act, 2002- (Act No.69

of 2002), under Section.1(2), it fs declared as follows:

.

i

15 MOBARIK ALI AHMED V: STATE OF BOMBAY (AR 1957 SC 857, 870)

" on a plain reading of section 2 of the Penal Code, the Code doss apply o a foreigner wha has
cormmitted an offence within Incia notwithstanding that he was corporeally present outsids”.

K
2

e e

I e o i e
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Thereby expressly extending

3

Waters, <Contizental shelf,

“Act, 1976. (80 of 1976).”

2

10

DI

Mt “extends to the whcle of India

including the limit of the territorial

the ' continental shelf, the
exclusive economic zone or any other

maritime zome ‘of India within the

meaning of section 2 of the Territorial
Exclugive

Econqmic£Zone and other Maritime 2Zones

waters,

the application of t

{emphasis supplied)

he sgaid Act

beyond the limits of the territorial waters of India.

22.

. for our purpose is. as follows:

23.

w{L} . ) Whoever
intentionally-

{emphasis supplied)

B

The expression “ship” for the purpose of

Act is defined under Section 2Z(h):

Section 3. 0f the said Act, ilnsofar it is relesvant

unlawfully and

the sgaid

z
¢
¥
K
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“(h) *“ghip” means a vessel of any type
whatsocever not permanently attached to

the . seabed and includes dynamically
supported craft submersibles, or any
otrer floating crafc.”

24. Parliament asserted its authority to apply the penal

provisions against persons, who “hijack” [(described under

Section 3% of: the Anti-Hijacking Act, 1982) an aircraft.

The Act does not take into account the, nationality of the

hijacker. - The Act expressly:' recognises the possibility of

the commission' of the act of hijacking outside India and

prevides under Section 6 that the person committing such

offence may be dealt with in respect therecf as if s

offence had been committed in any place within
which he may be found. Similarly, Section 3 of the Geneva

Conventions Act, 1560, provides that “any person commits ox

‘forse or by an cther forra of intimidation. saizes or exercises contrcl of that aircraft, commits:
the offence of hijacking of such aircraft.

{2) Whoever attempts to commit any of the acis ref
aircraft, or abets the commission of ariy such act, shafi

offence of hijacking of such aircraft. .
(3) For the purposes of this section, an aircrafl shaii be deemed to be in flight at any time from

aiso be deemed 10 have commitled the

the moment when all its externa! doors are closed following embarkation unlii the moment -

isembarkation, and in the case of a forced landing, the
2 compaien! avthorilies of e counlry in w!
f sircraft and for persons and

when any such door is openad for d
flight shali be deemed fo continue o
forced landing takes pizce | ov
progerty on board.

ad o in sub-section{1} in relation o any

fich sush -

¥
S




" Chapter, no such offence shail be inquire
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attempts to commit,. or abets or procures the commission by

any other person of a grave breach of any of the

Conventiong”, either “within or without India”, shkall be

punisﬂed.
25. Thus, it . is amply clear that Parliament always

apserxrted lts

i

to” pexrsons,

autho';ji‘t:y te make laws., which are applicable
who are 'hot--cqrporaally present within the

territory of Indi:‘c}" {whether are not they are citizeng} when

such persens commit achs which affect the legitimate

interests of this country.
28. In: furtherance of such assertion and in. order to
facilitate - the - prosecution of the offepders contemplated

under. Section 4(1) & (2) of the Iudien .Pemal Code, Sectionm
188 . of the Code. bf Criminal Proceduirei prescribes the

17 SECTION 188. QFFENCE COMMITTED QUTSIDE I8DIA.
When an offence is commitied outside India-

(a)Bva c&i‘gizeh of Incia, whether on the high seas or elsewhiere; or

{b} By a person, not being such citizen, on ary ship of sirceaft registered in India.
o He may be dealt with in resgect‘of such offence as i it had been commitied at
any piace within India at which he may be found:

- Provided that, no’zwithstahda‘ng anything in ény of the preceding sectons of this
ired. info or Iried in indla except with the previous

sanction of the Central Government.
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LT o6 W
juriédictio# td”deal with such offences. ‘Fach one of the .
above referred »eﬁaétménts alse contains a provision A
parallel to s'e;cti'on 6188,
B 27 Such asssartion is:not peéuliar o India, but is also -
made by vavrliAcus“ other ;:ountries.~ For example., the issue [

arose in a case reported in R v. Baster [1971] 2 AlY ER 359

Northern Ireland to

} (C.A.}. The accused posted letters in

v Y

. football pool promoters in -England falsely claiming that he

had correctly Eforecast thHe results of football matches and

was entitled to winnings. He was charged with attempting

to obtain property by deception contrary e Section 15 of RN

the Theft Adt 1968. The accused contended that when the ’ ‘
~ ' ' v . ’ oo oo
‘ 1-ett'_er§ were posgted in Northern Ireland the attempt was” .

compléte and as  he had never left NWorthern Ireland during

s

the relevarﬁbberiod; the attempt had not been committed

within the jurisdiction of the English Courts. It was held:

attempt
iE€fion bhe

5 evis Of
c':omrt\viav_siqn' of ‘the
to censhitute the
when the attempt
dodused - was alb
-B6EEentd of sbhiain

s mEecessary
y memdnt
1Y the
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. letter .
S - England
within .
courts;

S = for the

c transport and del;very of letter, k!
‘egsential parts of the attempt, within the )
jurisdiction; the presence of the accused :
within. ‘the jurigdiction was =not a=m
essential element of offences committed iz
England.” '

{emphasis

supplied)
28. The United-states of America made such assertions:

thﬁ

an offence by or ag
United States. in e
Achille:Lauro incident,
Omnibusg Dlplomatlﬂ
Terrorism Act, i%E
code a new, sectlo*
3ur*sd1ctﬂon over &
viclence outside %he
of the U8 is the Vlctlm. .
{International Law by MaYcolin N. Shaw page
665 [sixth Edition]}

29 . Theréfore, I. am of the opinion that the Parliament, . |

undoubtedly, has the power to make and apply"the law to

persons, who are not citizens of India, committing acts,

of this

which constitute offences prescribed by the law

Fthy, i —_—
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country, irrespective -of the fact whether sguch acts are
committed within the territory of India or irrespective of i

the fact that ths”offénder is corporeally present or mnot
within the Indian territory at the time of the commission of
the offence. 3€;é§y:rat§, it is not open for any Municipal
Courﬁ inc}ﬁdingighié éourt"to declihe to, apply thg‘law on

the .ground that the law is extra-territorial in operation

when tke language of the enzctment clearly. extends the
application of the law.
30. Before parting with the topic, one submission of Shri = .

Salve is required tc be dealt with:

Shri Salve relied heavily upon the decision reported in

Aban Loyd Chilies Offshore Lid. v. Usion of India and oxs.

esteblishing that

[(2008) 11 SCC 439], for the puxpose of
the sovereignty of this country ddeg not extend beyond the

territorial watexs of India and therefure, the extension of

the ,Indian Penal Code beyond the territorial waters of

rndia is impermissible.

T 31, No doubt, this Court did make certain observatioms

# &

S ) to the effect that under the Maritime Zon#s Acts

“mnes, India has been given only certain

£l
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limited. sovereign rights and such limited
_sovereign rights conferred on India in

respect of continental shelf and exclusive

economic ‘zome cannot be -egqusted to

extending the .sovereignty of India over . .
the continental shelf and exclusive J
‘econonic zone as ip the case of

territorial waters.....” '

32.  With great zrespect to the leammed Judges,. 1 am of o

tte opinion that s_Q'vé;eigntj is net “given”; but it is only

asserted. No doubt, under the WMaritime Zones 3Act, the ‘

Parliament expressly asserted sovereignty of this country

‘over the te"rrjitorial watiers but, simultaneously, asserted
its authority to dete'r_mi_,ne. / alter the 1limit of the
te?ritoriél waters.’ l

33, At av';_yv 'ragé;,f.the igsue is #ot: whether India can and,

in fact, has assertsd its sovereignty over areas beyond the .-

territorial waters. The issue in the instant case is the

authorit:y of the Parliament to extend the laws beyonds its

‘territorial waters and the Jjurisdiction of this Court to
; Ny

examine the legality of such exercise, Bven on the facts

of Aban Loyd case, it can be noticed that the operation of

the'CustofnS Act was gktended Beyond the texrritorial waters
of ‘Ind‘ia and this: Court founmd it clearly rermissible

:

TS o
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g élthéugh on thé:autﬂqrity?conferred by  thé Maritime ‘Zones
Act.. The impliq%ticns‘dé Article 245(2) did not faly for
consideration of'this court in that Jgdgment. J' -
34. Coming to the second issue; whether the incident in

ipbye is an “incident of navigabion” in order to exclude

ﬁhe,jurisdiction‘ofAIndia on the ground that with respect

? £o an “incident of navigation®, penal proceedings could be

R o : : ’ ‘o

’ instituted only “before the Judicial Aauthorities of the ‘ '
“Flag State” or of the State of which the accused is a S .

national.
The expression “incident of navigation” occurring

35.
a defiped expression.

under article 97 of the UNCLOS is not
The#efére; necesgarily the nmeaning of the expression nust
‘ N . .

be agcertained  from the context and scheme af the relevant

B

provisions of the UNCLOS . Article 97 Qgcdrs in Part-vII of

the UNCLOS, which deals with SEEGH SEAS.  Acticle 86

stipulates the applicauion of Part-VII. It reads as
. . ) . .

follows: o ¥ _ ) .

apply to all
¥ included in

in the ter-
rnal watexrs of

“The prdv;si]n
parte of the
the exclugive
ritorial @2z o

o

]
w Y
£ "
0 1
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) a stz«ite} or in the archipelagic waters of

. an archipelagic. State. This article does
not entail any abridgement of the freedoms :
enjoyed by all States in the exclusive P
economic’ zone in accordance with article 2

58"

Further, Article 89 makes an express declaration that:

ot

0

“No State may validly purport to subjec
any part of the high seas to @ itsg
sovereignty.” :

¥
»

36. rom the language of Article 86 it is made very -
.clear that Part-VII applies only to that part of the sea

wh'icl:x is not ‘included in the .- exclusive econcmic zone,

.
territorial iwaters, . etc. . Bx¢lusive - econmomic zone is.

defined under Article 55 as follows:

“La.ré:;_ci-é'.ss': Specific legal regime of the

exclusive economic zone: The exclusive
e iz oz 24, beyond and

economic z a . :
adjacent to gea, subject .
3 . to the speci established . - 7
s : in this Part; He rights and -
R , jurisdiction - State and the
' .rights and s HE Srhisr Staktes are
&

governed Dby the relevant provisions of

3 . 7 thisr Convention.”
That. being the case, I am of the opinicn that irrespective

of the meaning of the expréésion “incident of navigation®, ¢
‘: Article 97 lciabs> no application to the exclusive economic

zqn‘é. Even under UNCLOS, Article 57 stipulates that “the .
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exclusive ecoromic zone shall not extend beyond 200 nautical

miles from the baselines

territorial sea is measured”. It follows from a combined

feading of Arxrticles 55 and 57 that within the iimit of 200

nautical miles, measured as indicated under Article 57, the

authority of each coastal State tc prescribe the limits of -

exclusive economic  zone is intermationally recognised. The

'declar_ation' under Sectien 7{(1} of the Maritime Zones Act,

,which stipulates the limit of the exclusive economic zone,

is perfectly.in tune with the terms of UNCLOS. Thexefore,

the exclusive

Article 97 of UNCLOS has no application to

economic zone, of which the -contiguous zone 1l a part and

that is the area yrelevant, in the

from which the .breadth of theh;
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£ i ' context of the incident in guestion. ¥or that reason., the
second submission of Shri Salve should also fail.
. ;
Hew Delhi; E
January 18, 2013. ’ . “
. . )
. Toa ‘ L .
N ‘ .
- i
i s
i
4 . s \
g . :
R
J » N hs ot ; a
&
. § . 58
g | .
; ,




cathim s

i c'\’\‘x o s “

” | ; ANNEXURE - A=

. ;
ST B o8 CTIQ ¢ (D]
0 F cecju.uv, 197
g . and the CLH £ . end mcr «Jcmu S
' T trar General- .
- itan Magist
to the ‘ria "f Mr. Massi
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ITEM NO.42 ‘ COURT NO.1 SEETTON XTA
" 'SUPREME.  COURT OF INDTIA
: RECORD OF PROCEEDINGS
IA 4/2013 . in - ' : .
No(s) .20370/2012

Petition{s) for Special Leave to Appeal (Civil)

{(¥rom the judgement and order dated 29/85/2012 in WPC No.4542/2012
of The HIGH COURT OF -KERALA AT ERNAXULAM) . '

MASSIMILANG LATORRE AND ORS ‘' Petitioner|{s)

VERSUS' ©

UNION OF iNDIA AND ORS.. "Regpondent (s)

‘lfdr directions and office 'z

Date: 22/02/2013 This Pe;ition was called on for hearing today.

CORAM : S .o .
' HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE ANIL R..DAVE
HON'BLE MR. JUSTICE VIKRAMAJIT SEN

4

Petitioner(s) Mr. Earish N.Salve, Sr. Adv.
MY . Suhail Dutt, Sr. Adv.
Mr. Diljeet Titus, Adv.
Mr. Viplav Sharma, Adv.
Mr. Jagijit Singh Chhabra, AOCR
Mr. Achint Singh Gyani, Adv.’

]
(o]
K

Mz, S.A. Haseeb, Ady.

For Respond
:Mr. B. Krishna Brasad, BOR _ .. .. ... ... .. .¢&

nt (s) Mr, P.P. Malhobtra, ASG.

s

I ' . Mr. V.Giri, Sr. Adv.
R.2 d ° Mr: Remesh Babi M.R., AOR
: : . Mr, Sushruj Jindal, Adv.
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¥ BLRICING. 20370, 08 2012

L ".VIUPON hearlng counsel tﬁe ‘Court made tie following
O RDER

In’ terms _of the signed order, the I.A.4 is
disposed of.
Lo " Let the original additiopal affidavit dsted
I_ g ‘ 8/02/2013 filed in Covrt today be ‘taken on
.' record.
) ' The learned ASG is unable to tall s oday
as to whether the procedure for constitution of
the Spscial Court directed to be set up by the.
Central Government, in consuifation with the
Chief Justice of ¥ndia, has been initiatéd oxr
. : not, In the event staps have not been takean to : 0T
. 5 constitute the Spegisl Codrt, as directed; the .
‘ ; .-Central Government is divected bo do so, without
e " any further delay. . ‘
- . %/‘ IR o ’ .
. {(Sheetal thngra) : {Juginder Kauor). :
Court Master : Assistart Registrar
[Signed oxder is placed on the file]
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IN THE SUPREME COURT OF “INDIA
CCIVIL APPELLATE JURISDICTION
LA OF 2013
SEECTHL LEAVE NG, 20370 OF 20id
MASSIMILANO LATORRE AND ORS: ) Petitioner (s)

UNION OF INDIZ AND ORS|

- 1. IA - No.4 of

~the super?ision, custody - and cobty

" VERSUS .

%5913 has  been  filed ain
SLP(C)NO;20370l”O£ 2012, wheréin we haé passed
certain Ordeg# on 18% J;naazy, 2013; pexmitting

_the app;idahts/petitionar Nos. .1 and 2, Mr.

Massimilano ﬁatorre -and Salvatore Girone, to
travel tofItaiy for a pe:iod of four weeks under

@ rol of the

petiﬁioner No.3, +the ambassador of : téiy”to
India, - and thereafter to roturn to India within
the said period.

2. Pursuant to the said Order, the applicants/

oy

Ga -

foondr




o s appes

oy
&

petiticners travelled to Ttaly and retwrsed

within the period spegified in the Order.

. 3. This application has now besn made for

further pafmissiqb to the petitioners/applicants

‘Nes.l and 2, to travel to Ttaly for the purpose

of cgsting their wvotes i? the election scheduled
or 24% .and .25% February, 20L3. In fact, the
prayers in.the intariocutory application No.4
are as Followsi—
“(a) In relaxatiop of the
ConditiSns i@?Os@é by this
Hoﬁ'ble Court vide' its orxder
dated 18.01.2013, permit the
-applicant ¥o.l1 and 2 o
travel ' to the Republic of
%Iﬁaiy under wound the clock
' care/custody;, contrel  anrd
supervision of the Applicant
No. 3 for a period of four
weeks and thareafter return
to India within said time or
sﬁch time as ?éxmitted by
ﬁhis Hon‘ple:cougt;
() direct the Respoadents
and - thair
" departments/aiine
facilitate the imbarsational

- ' passage of the Appligant ¥o.1-

and 2. from ¥ew Delki, Iadia
to- Italy and thereafter,

IT-51




T EGIN0, 20376 OF

‘an  Affidavit of Undertaking on 9%

{3d

their . travel back te New

Déihi,?‘ India within four,
wééks " and  in Eﬁaﬁ' behalf
d%réct the gnion of ¥hdia to
réleaée .of their passports
forthwith and direction for
grant of exit . yisa by
Foréigners Regignal
Registratior Office andfor

other authorities.”

i

4. Having iﬁeaxd : 1EarnedA cqﬁhsei for the
applicants/petitioners, aéuwell as learned ASG,
Mr. Malhotra and Mr. Giri, senicr counsel,
appearing for ’tﬁe State of Xeralsa, we are
inclined to allé& the prayers, as madé~

5. 1t mqy:bé‘noted.ﬁhat an additionsl pifidavit
has beéq7fi;éafby Daniele Mancini, Axbassador of
'Italy iniindié,Areprgsentipg the applicant No.3,
indidaiing:‘ﬁha%, under the Italian laws, téé
petitioners i' and 2 are not entitled to cast
Eheir votes in théir ﬁ@eﬁeﬁ@ circumgtances, and
that they have tof't;@vél to Etaly for the said

purpose.  The said respgn

Februayy,

2013, whereby he hes taken full respongibility

for the petiticner Nos. 1 and 2 fto proceed to
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4
<f£al§ in the custédy . @nd control of the
g ‘ Goverhment o£ Italy_ahd to ensure their return
‘to Indiz in terms of this Order.
6. On behalf of the petitigger Nos.1 and 2, it
has been submiﬁtea by Mr. Harish Salve, learnad
senio; counsel, “that an additional affidavit
_ : will also be  filed on their behalf giving the
' A - same undert;king for their travel to Italy and
, thei{ re#&?ﬁ.
; : o 7. In that Qieq'cf the matter and having regard

P N

to the fact that once before the petitioner Nos.

1 and 2 had been permitted to travel to Italy
and they had returned within the stipulated
period, we allow the application and permit the
; .

petitioners/applicants WNos.l and 2y ‘to .leave

j ' India and to remain in the Republic of ftaly for

a pericd ‘of four weeks ffom the date -of
departure fxom India. “They shall travel ‘to

remain, in Italy and refurn to India under

=

ﬁItaly,
: : ' :theﬁcare, supervision and control of the Italian
Re?ublic and ‘shall also report o Chankyapuri
'Policeisﬁation,;New“neihif‘both7at the time “of

their departure and on their return.

8. The Républic, of Ttaly will, provide

address and contact details of the




petitioners/appiiéénts Nos.! and 2+ and also

‘provide’  further® infdrmacion about their

movements in“Italy to the Chankyapuri FPolice

| - Station, New Delhi, during their. stay in Ttaly.
The petitioners shall alse notf leave the

Republic of Italy, -except for return to India.

On their return, the applicants/petitioners
. Nos.l and 2,  shall once again be bound by the

conditions contained in the Order passed by this

Court on 18“}January, 2013,

g. By the aﬁyresaid Orde:fjpdgment, this Colrt

i E o had als;.dixééted that since the passports .of
. L o \

: . the petitioners/epplicants Nos.l and 2 had been

. _ surxendered”ﬁostﬁe;triai court iﬁ Kollam, the

- j . f‘ % " " same were to be transferred oy the ‘said Court to

the Home Miniétry; imﬁédiately uvpon receipt of a

copy of the Jjudgment. It is submitted by Mr.

}» : Salvé, onvingtructions, that the said passports
have besen sent by mail by the Court concerned

and is vyet tec reach the ﬁome Ministry. In such

_ circumstances, the.éppl}cants/petitioners Nos.1 -

and 2 will be:entigledﬂto travelwtOHItaly:andwto

return to India on the basis of temporary

passports/travel documents and the Ministry of

Home  Affairs shall dirzect the Foreigners
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~ Re-giénal Rehgi's.tr'étior‘z Office, to provide the
said. petitioners)appliqants with the necessary
‘ exit and re-entry visas on the said temporary
i L travel docuwnents. The Ministry of Home
: : Affairs, 'C‘:ovez:nmen't of India, shall also inform
| a the  authorities of the Indira  Gandhi
; »Intei:na’giona\}_; .'__Airéor%;;,’ ine¥oding the Bureand. af
f 'i@igréﬁionA and +the C.T.8.F someerged, ‘of this
; Order.’
w10, The co'ndit’idn' ‘Nog.1 to 4 of the directions
i contained in respect of the judgment/Order of
% 18 January, 2013, are relaxed to the extant
% indicated in this .:O‘rder. &n ftheir xetura to
o ; In-dia at thé. end of the period hereby granted,
i . .
2 ‘the said petitioners/applicants Nos.l and 2
§ .‘would once ‘agair{.be bound by the said conditions
; in théiz fuji’l ,for.;é;e .. -
1 11. Let the ‘;n:‘iértaking' by the petitioner Nos:il
and 2, be filed in Court today within 2.00 p.m.
( 1‘_2. Let copies oif this ordep ‘be made available
* ¢ t§ the l'-ear\ned adqucatas of the ‘:c'es_p&ct.iva
; e _partigs. In. additi6n; " let BopTes S ¢ne “gEme
X ‘be also“"sent'fto the Home Secretary, Foreigners
! Regionai Registratiion Office, Bureau of
rmmigration, CISF, Indiré Gandni International
| I “. “
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ARirport and to. the D.€.P. Ig¥ Airp@@ﬁg which

will dct on the basis therecf, imgediabely oxn

receipt of the same.
13 I.A;4  is disposed of with the  aforesaid

directions.
14.° Let the-original additional affidavit dated
19/02/2013. filed in Court today be taken on
* . -

ae <
; o

record.
L} \.. - .
15. The learned ASG is unable to tell us today

‘as tp\ﬁhethgrﬁtﬁe‘prbceduie for conétituticn of

the Special Court directed to be set up by the

Central Government, in consultation with the

Chief Justice of India, has been initiated or

not. ~ In the event steps have not been taken to
constitute the Special Court, as directed, the
Central Government is directed to do so, without

any further delay.

NEW DELHI;
February 22, Z013.




' CANNEXURE-A-3 (cally)
s R
374850
WP{C135/12
g 1
ITEM NO.1° _* COURT NO.1 SECTION. X
: SUPREME COURT OF IKDTIA
) . RECORD OF PROCEEDINGS
WRIT PETITION' (SIVIL) NO.135 OF 2012
KEPUBLIC OF ITALY THR. AMBASSADOR & ORS. Petitioner(s)

VERSUS

UNION OF INDIA & ORS.

(With appln(s) for exemption from filing O.T.,
lnterventlon and with.office repo*t)

Date: 02/04/2013

. Respondent (s)

5

- directions and

These Petitions were called on for heaiing:today_‘

IT-51

CO$%MMG

HON'BLE THE CHIEF JUSTICE

HON'BLE MR. JUSTICE ANIL R. %

HON'BLE MR VIKRAMAJIT SEN

For Petitionexr(s) Mr. Mukul Rohatgi, Sr.
‘ Mr. Suhail Dutt, Sr. Adv
Mr DlljeettTltus, Adv .
My, Viplav Sharma, Adv.
Mr. Jagjit Singh Chhabra, AOR
Mr. Ujjwal Sharma, Aadv.,
Mr. Achint Singh Gyani, Adv.
Mr. Ninad,’
Mr
. For Respondent(s)/ M, G
U.0. M.
Mr,
ME
M
For R~ Ms
B : M5
i -
,)/‘
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Wr{Ci135/12

For State of
Kerala

. the Ministry of Externdl Affairs, Europé West.Division,. .

conveying the decision of the

2

' Mr. V.Giri, Sr. adv.
Mr,

Ramesh Babu M.R., -AGR

UPON hearing counﬁglathé Court made. the following
‘ ORDER

u

1.. This matter has -been listed today on the basis

of the directions issued on 18 March, 2013. On that

date, the matter hnad been mentioned by .the learned.

Attorney General who.had produced a copy*of . Note

»

Verbalé No._100/685‘datedl15th March, 2013, addressed to

Soutk Block, New Delhi, by the Embassy of'Italy, . New..

Delhi. On . 14 March, 2013, this - matter ™had .been

mentioned on the basis of Note Verbale No,89/635. dated
11%® March, 2013, =zeceived by
Affairs from the Itazlian Embassy in

Itzlian GbQérnment“th to

- send back the petitioner Nos.2 and 3 to stand trial in

W

India, Since the time for the petitioner Nos.2 and 3
to return to India had not expired, we had directed the

i .

matter to be listed today. We had als¢ extended the

interim directiods given on -14* March, 2013, directing
Mr. Daniele Mancini, the Ambassador of Italy in Indiea,
not to leave India, without the permission of this

Court, until further orders.

2. Since the petitioner Nos.2 and 3 have returned

to India within the stipulated time, the undertaking

the Ministiy Of External.

New- :iDelhi, ¢



S

‘2013, at the top,

WP(C)135/12

oL 3
given by the Ambassador of Italy lﬁ Iréi&, has been

satlsfled and he-is ulschagged.thevefrom.

3. . As far as this case is:¢oncernéd, we need not
take any Further note of either Note Vérbale No.89/635
dated. 11t March, 2013,"or Note Verbale No. 100/685
The interim order passed on 14 March 2013 dlrectlng

Mz, Dan;ele Mancini, the Ambassadcr of Italy in India,

not to leave Indla without the permmssxon of thisg

Court, is vacated

4. Let this matter stand adjoarned tlll 16th Aprll

General for India[ to inform us of the?Stéﬁgpiékén(for

which' wé 'had

constitut*on. of a separate Court,

intended to be Constktuted foT tr*al of tbe Detxtloners

Nos ‘2 and 3 on a Fast Track basm$,*1nfuermslof the

3udgment dellvered oy this Court on 18£<uanuary, 20?3?

{Juginder Xaur)
Assigtant Registrar

. P,
R -

to enable the learned B&Bttorney .

L IT-51
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ﬁrmgﬁ KO.301 X . COURT NO.1 SECTION X
SUPREME COURT OF INDIA .
RECORD OF'PROCEEDXNGS
_ . f’ ﬁiiwhégz;;:ox"kggyiﬁiwﬁb 35 0F
REPUBLIC OF ITALY éHR.;AMBASéADbR & ORS. . petitioner(s)
} VERSUS
UNION OF INDIA & ORS. S Respondent (s}

{With office report)

With S.L.P. (G) No.20370 of 2012
{With office report) Co
[For Orders] . '

[

Date: 26/04/2013¢ These Matters were callggﬁon for Orders today.

CORAM : » k
HCN'BLE THE CHIE¥F JUSTICE
HON'BLE MR. JUSTICE ANIL R. DAVE
EON'BLE MR. JUSTICE VIKRAMAJIT SEN
For Petitioner(s) Mr. Mukul Rohatgi, Srlis
e . .Mr. Suhail Dutt,S:, Adv.
X .~ Mr. Diljeet Titus,Adv.
) :Mr. Viplav SharhajyAdv.
. Mr. Jagjit Singh Chhab¥a, Adv.
Mr;: Ujjwal Sharma,Adv.
Mr. Ninad Xaud,Adv.
Mr: Achint Singh Gyani,Adv.
_Mr. Sulabh Sharma,’Adv.
For Respondent {s)/ “Mr. Goolam E. Vahanvati,AG.
Union of India: ' Mr. 8.a. Haseeb, Adv.

Mr. Ancopam Prasad,Adv.
Mr. ‘B, Krishna Prasad, ,6 Rav

For Respondent No.4: Mr, Siddharth Luthra,h ASG.
Ms. .Rekha Pandey, Adv.
'Mr. S5.8. Rawat, Adv.
¢ Ms. Supriya Juneja,Adv.
‘Mr. Arjun Diwan, Adv.
Mr: D.S. Mahra, Adv.
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Mr. Ramesh Babu M.R.,Advy
¢ Mrx

. Sushrut Jindal,Adwv.

For State of Kerala:

UPON hearing»gounsel,ﬁhe Court made the fellowing
. ORDER

The Hon'ble Court gave directions in térms
the signed order, which is placed on the file.

0O
Fh

N ; :
- Sép L , g oAl
[ T.I. Radpuk " Juginder ¥Xaur ]
Deputy Registrar Assistent Registrar

{Signed order is placed on the file]
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' CIVIL ORIGINAL JURISDICT

WRIT PETITION {(CI

Republic of.Iﬁaly § Ors. - - Pegitiomwers

Union of India & ors. .. Respondents

J37b OF 2042

SPEGIAL LEAVE, PRI

Massimilano Latorre & Ors. w Petdtioners o
Vi,

Union of India & Ots. o + Respondents

ORDER

~
5
y
H
i
i
e —_
o g7 -
. -




) 4
ALTAMAS KABIR
. . Thése proceedings are an offshoot of  the

judgment delivered by this Court on 18th January,

2013, disposing of Writ Petition (Civil) No.135 of

2012 filed by'~ﬁhe Republic of Italy' throwgh its

Ambassador in India and the two marines who had

been arrested by the Kerala Police in connection

with the killing of two Indian fishermen on board

an Indian fishing -vessel at a distance of 20.5

nautical miles from the Indian sea-coast off the

coastline -of ‘the State of Kerala.

Petition was filed by <the two

Special Leave -
marines challénging the dismissal of their Writ

Petition No.4542 of 2012 by the Kerala High Court.

rejecting their prayer for gquashing of FIR No.2 of,

2012 on ‘thée file of the Circle Inspector of Police,

Neendakara, Kollam District,

without jurisdiction, the Writ Petition (Civil)

IT-51

“While the’

Kerala, as being:
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No.135 of 2012 was alsd‘filed for much the same
reliefs. Both.the ‘matters were, therefore, ﬁaken
up tbgether - for . heéiing and were disposed of

together on 18th January, 20173,

i

H

Lo

.

While  disposimg of the #two maktérs, this-
éf Court held' that - "the EState of Kerala had no-

jurisdiction to investigate into the incident and

that tiil such time it is proveé” that the.
| provisions of Article 100 of UNCLOS, 1982, applied
to the facts of this case, it is the Union of India

which alone. has the jurisdiction to proceed with

e B s

the investigation and trial of the Petitioner Nos.2 .
cand 2 in  the Writ:~Patition. We, accordingly,

india, in consultation with

~

directed the Union of
the Chief Justice of India, to set-up a special
b .|, - Court to try this case and to disposé of the same

in accor&ance‘with the provisions ef the Maritime

1976, the iIndian Penal Code, the Code of

P
Z

ones Act,
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Lo Criminaln Procedure amd the provigions of UNCLOS
1982. It was further directed that the proceedings
hefore the Chief Judicial Magistrate, XKollam, would

stand transferred to the Special Court to be

constituted in terms of the judgment, wupon the

expectation that the. trial would be conducted’
expeditiously. Liberty was given to the
Petitioners ﬁQ re-~agitate the guestion of

jurisdiction - once the evidence was adduced on

behalf of the parties.

-k 3. -+  On 14th  March, 2013, the natter’ was.

H
%

4
mgntione@ by tﬁe;léa:naé‘ﬁttafhey General, on basis
.of Note‘Verbéle NQ.89/6§5 dated 1ith March, 2013;;
recelived by the: Ministry of EBEixtsernal Afﬁaizs,“
Government of~India, “rom the Embassy of Ztg&y in
New Delhi ,. "f;.lhereby. " was indicated that the
Government of Italy bad:decided not to return the

accused marines to India to stapd trial for the

e




offences alleged to have been committed by them. -

Pursuant to the directions. given on that date, the
[l E N . . 3 ?

,@atter was again listed.on 2md April, 2013, and the

‘? learned Attorney General was requestsd by the Court

to indicate what  steps had beeh  taken -for .
constitution -of a . separate Court to t¥y the two .

%

‘Italian marines separately on a fast track basis,

in order to diépbse of the matter as gquickly as

et e, et

5 possible. " The matter was then listed again on 22nd -

Epril, 2013, when the 1learned Attorney General

informed the Court . that purswant to ‘the directions

. g of-thisKCQurt'iéﬂiis judgment dated 1i8th January,
’ gﬁ 2013;'the Go?ernmént of)zndia, in the Ministry of‘
A ' ét: " Home | Affaifs,‘ 'haé " ap@§inted the National
Investigafion Ageﬁcy created under the National
? g fnveStigation Ageﬁcy Aot 2008, o takeIQVQr the
o . iélves_f;gaticn on the. basis of FIR No.2 of 2012
R i dated 29th August, 2012, Caastél bS] Neendakara,:

ot < v

Kollam. The case was re-registered at PS NIA, New

L e it

e,

2
v
JE T
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9]

Delhi as Case 'No.RC-04/20137NIA/DLI under Sections .

#

302, 307, 427 read with Section 34 of the Indian

Penal Code and Sectien 3 of The Suppression of

. Unlawful Acts Against Safety of Méritime Navigation
and Fixed Platforms on Continental Shelf Act, 2002.

Theﬂilearhed“Atformey' General submitted that the

B

case is - under -dnvestigation by the National

*Ihvestigatioﬁ Agency, and such investigation would
' be completed shortly.

4, The submissions made by the lesrned Attorney

General were ,Vehemeﬂtly opposed By Shri Mokul |

Rohatgi, learned Seniar'AdVOqate, on behalf of %he
accused maimi& on tﬁe ground tﬁat by handing .over
the investigation to
Agency, thevGovérhment was also alter;ng the forum
| heard.

hefore which  the wmatter could be

-Fu:thermore,‘by'entrusting.the investigation to the

National Investigation Agency, the investigating

the Natioral Investigation

IT-51
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authorities were beimg pemmitted to inveke the
provisions of - the Suppression of Unlawful - Acts

Against Safety of Maritime Navigation ard Fixed

Platforms on Cdntinental Shel¥ Ack, 2602, which

provides for death penalty in regard to cognizance
being taken on any of -the scheduled offentes. Hr..

Mukul  Rohtagi, learned Senior Advocate, who

appeared for the Petitioners, urged that since the -

provisions of the aforesaid Act had not been-

4

included in  the  eorigimal = charge-sheet, the
inVestig&tingfauthérixiﬁs could not be permitted to

take recourse: toe the same, especially when

diréctidns had been given by this Court im the

judgment dated 18th Januvary, 2013, that the case

was to be tried under the provisions o©f the

Maritime Zones Act, 1976, the Indian Penal Code,

the Code of Criminal Procedure and the provisions

of UNCLOS 1982.
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Mr. Rohtagi submitted that sinece the

‘National 'Investigation Agency could only try the

Schedgled Offgncés, referred ‘to in the Act, the

iQVQStigatiQn chldfnot, in any event, be taken up

‘under the‘Natiénal Investigation Agency Act, 2008.

[o2 BRI

Having heard the iearned Attozney General

Mukul Rohtagi for  the

Petitioners, we do not see why this Court should be
called upcon to decide as o the agency that is to

conduct the investigatioen. The direction which we

IT-51

had given in'ouf:judngﬂt dated 18th January, 2013, .-

was in the context of whether the Kerala Courts or

the Indian Courts or even the Italian Courts would

have the jurisdiction <o try the two Italian

It was not our desire that any particular

Agency was t5 be entrusted with the investigation,

and to take further steps in connection therewith.

Qur intention in givipg the direction for formation
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i i Of'a'SPeCial_Cdutt'waS for ‘the Cenﬁral Government
. 1 to f;:st_ of all entrust the investigation td a
‘ neutral agegcy, and,  thereafter, to have a "
. dedicated Court having jurisdiction to conduct the
trial. ‘Since steps have beem duly taken “for the
vappginﬁment of é'Court of qompetent.ﬁurisdictioa to
) {;' tr? 'the, case;'oﬁhgk éeniﬁai’ Goverament apéears to
: | Ahave taken Steps;in terms ©f the directions given “
\ in our judgmentadaééd 18th ﬁanuary, 2013. it is
E foF the Central Government te take a decision in
3' ”tge_matter.
! ég 7. If.therélis any juriédictional error on the
: part of the$Céatral Gove%nment in this regard, it
1
wili alwayé be Qpén to the accused tO'question the
s;me,before the“approgfiate forum.
- We,‘theréfore, take note of the. steps taken
L by {the Canﬁral\ 'éovefnﬁenij pursmant  to | the

directions giver -~ in our judgment dated 18th

[ .. H
SR I
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anlary, 3013i cand, leave it t6  the Central

Government to take further steps in the matter.

9. - In addition to the above, we sincerely hgpef

that the investigation will be completed =a

early date and the trial will alsc be conducted on

a day

10.
were indicatedl ih our Order dated 1B January,

2013, will continde to remain operative in the

B

New.Delhi ;
‘Dated: April 26, 2013. "

1

tooan

~to-day baéis and be completed expeditiously

IT-51

g

The terms and conditions regarding bail, as .
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ANNEXURE-A-4

IN THEE COURT OF SH. DHARMESH SHARMA ASJ-1, SPECIAL JUDGE,

PATIALA HOUSE COURTS, NEW DELHI

%

STATE (NIA)  V/S Massimiliano Latorre and Salvatore Girone

NIA Case number RC-04/2013/NIA/DLI, ufs 302,
307, 427 IPC and Sec 3 of SUA Act 2002.

~

SUB:- APPLICATION ON_BEHALF OF CHIEE INVESTIGATION
: : K TEM/S/TFOR TRANSEER
[LIANO LATORRELAND

mo:S'T1R‘E_é‘?gmﬁ'ut;w”s‘_g‘:—%@wédﬁ)’%i
1. | That the Hon’ble Supreme Court in the order dated 18.01.2013 in Writ
Petition” No. 13;5/2012 {Civil) ar‘:d Special Leave Petition 2037012012
had direcj(;ad the Central Govt. to ;:onsﬁtute a Special Court to try the
case agalijnst"t‘he ltalian marines Massimiliano Latorre and Salvatore
Girone the copy )of,:the; order 'd;ted' 18.01.2013 of Hon'ble Supreme
Ccur’t is attaéhe’d “hf‘arewith as Annexure—A.
2. " Thatin ob’edienééfof the above order of the Hon'ble Supreme Court the
;Centréi G.ovtv. Ministry of Home Affairs after consuitation with Hon'ble
; . Chief juxstice_- o‘f.v'lnaia and Hon'ble Chief Ju:;ﬁce of Delhi High Court
‘ 3 . | appomtéd and designated this Hon'ble Court, the-court of Additionat
' Session’Jud\:ge 201, Pa’;ﬁé?a 'House: New Deéhi as special designated
court to try and dispose the case. Copy of the order dated 15.04.2013
of Central Govt. bearing no. 17011/27/2012- 15-IV is attached herewith
as A;mexure——B.
That in obedience of the same Qfder of the Hon'ble Supreme Court the

Central Govt Ministry of Home Affairs enirusted the investigation of the
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’ case to N..atio'nal Investigation Agency vide ordar dated 01.04.2013 No.
F1?O11/1§)2OT3«§8—!V4 Ac:cording!y‘ ﬁ;.e National investigation Agency
has re~reg£s:t:e:>red the case as RC-4/2013/NIA/DLL dated 04.04.2013
‘:gnd the. FER“ has been, submitted before the Hon’blke Chief Metropolitan

( Magisﬂ‘ate C?urt, Patiéla House Courts, New Delhi. The case is under
inves‘tigatign and LP. '\,’ikramJan Deputy Superintendent of Police,
»Natiovnal Invéstigatidn Agency is the CIO of the case copy of the FIR is

attached as Annexure-C.

4. Thatin the aforesaid order of the Hon'ble Supreme Court, the Hor'ble

Supreme Court has observed that * Ti!! such time as the special court is

set Lx;'a the pegitioner;s 2 and 3 wili be under the custody of this court”.

The petitioners are Massimiliano Latorre and Salvatore Girone and as

‘ per the ihfor\rvjaticn’évaiiabie with the National Investigation Agency

they are at the ftalian Embassy, New Delhi. They are marking their

presence in eraneky;é Puri Police Station, New ?eihi in every week. All

the documents and the material objects which were in the cusigﬁy of

Chie%., Ju__dictai Magistrate, Kollam have since been transferred in the

séa}ed’.conditionn to 'the Hon‘b(é Chi;ef ‘é‘vle\tropoiit'an Magistrate, Patiala

House, New' Delhi aﬁd the Hon'ble Chief Metropolitan Magistrate,
Patiala House, New Delhi entrusted the same in my safe-custody.

PRA\iER ”
Itis svubmittédb péfore this ’Hon'bi;e Court that the Hon'ble Court may
take appropriate steps for tra_nsfer orj custody of the accused Massimifiano

Latorre and Salvatore Girone to this Hon'ble Court as per the directicn of the

Supreme Court Judgment da'ted 18,01.2013

New Delhi . P. Vikraman, DSP
Dated: 27.11.2013 NIA

TRUE COPY
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5. Plac'e of Occurrende:

6™
ANNGXURQE-A-5
ATIONAL INV }L\TIGAl ION AGENCY |
' FIRST INFORMATION REPORT
; (Undexr \eptte 3, 184 Cr. PO

Book No. 001 - : ' Serial No. £3

1. District: New Deinl * PS: NATIONAL INVESTIGATION AGENCY, New Delh )
Year: 2013, © FRNe.d . Date: 04/84/2013

2. (1) Act : Indian Penal.Code : Section(s) 302, 307, 427 read with 34

4

(2) Act : SUPPRESSION CF UNLAWFUL ACTS :  Section(s) 3
AGAINST SAFETY OF MARITIME - :
NAVIGATION AND FIXED PLATEORMS

)

ON CO!\T?NE.\TAL briE._. “\CT 2Uuz.

{taliarn ship 31 N M from north—wesz of

36 Seaon 15-2-2012 at 4.30 om

(b} Day: Wednesday Dater 1 5./02/2012 Time: 4.30 pm
4. {c} Information received at PS, NZA New Daihi througn Govemmenz of india,
Ministry of Home Affairs, ‘\Ze\v D“A ‘»,dﬂ Qrder No, 11011/18/2013-1S.1V dated
01/04/2013 N
(d)G.D.Na. 35 - Date: 04/04/2013 " Time: 17:45hrs

B

4. Type of Inforn_zdtion; Oral reduced to writing

{a) Direction and Distance frof PSBV o

s i3 fromy Nest
fnicase; outsrde tha lrmt ofiihis'Po ice- Sta

ML

Name of PS: Gozsial P8, Neencaisra District : Kollam State: Keraia

it




N
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Complamant / mformant ;
(:;Name : - . Fracdy
(b} Father’s Name . Bosco

(c}Date/Year of Birth

(d)Passport No L
{e)Place of issue . :

(f) Pr_ofession‘ o Fisherman

(5) Adaress. House No.1174, Pocihura Christ Nagar, Ezhudesom

Village, Vilavinkodu, Kanyakuman’ Dist; T.Nadu

7. Detaﬂs of known / suspected / unknown accused with full
partlculars (attach separate sheet, zf necessary) .

!1} Mr. Lz torre Massimiliano, aged 45 years, iltalian, holder of Itafian Passport No..

AA1465972 (f‘h|ef Master Sergeant, San Marco Regiment, Italy) '

23 Mr. Salvatfore Cl"’J(’c aged 34 years, ialian, Holder of ltafi ian Passport No. §111882
‘ (Qeraeart Sarx Marco.Ragiment, lialy) .

8. Reasons for delay in reportmg by the complamant/xnformant—
No deiay .

9. Particulars of properties =stol'e‘n‘

{AttacH separate sheet, if neéessary}:¥ N/A

10.Total value of property lost:- . Not available L

11. Inquest report /.'U.D. Case No., If any:- 2 reports of deceased

Jelastin & Pinku .
12. First information contents (Attach separate sheet, if required)
11011/19/2013-1S.IV dated D1/04/2013 issued under

Sectc 5 {5) réad with __Sect%onf(S of NIA Act, the FIR No.2/2012 of Ceastal Pa

3

As per MHA Crder Ne.

Neendakara, Kollam , reproduced below in full {a‘C?*g with English transiation), is taken

cver for investigation: (bopy“of MHA order enc_iove d)




t.)

(¥v]

13. Action taken:- Re-registered the case as RC-04/2013/NIADL and directed Shr. ¥,
Vik,ram;n, E?SP, NIA, Kochi Bransh, Kerzla fo feke up the investigation as the Chief
Investigating Gfficer (CIO), ' '

14. Signature / Thumb'lz‘npi‘ession
of the Complainant / informant:

_ Signature of Off
Name : ANUP KURUVILLA JOHN. IPS

Rank'r Supdi of Polics, NiA, New Dalhi 5

Name of P.S8 : Nafional Investigaton Agency
. - New Delni
15. Date and time of dispatch to the court: : ©4 /04/2013, ___ HRS
£234-3¢
Documents Enclosed : ! .
1. Order No. 1101 1/19/2013-38.1‘\{5aied 01/04/2013 of Government.of India, Ministry of
Home Affairs, New Delhi. : . 2 ek

3 4 v

Phota Capy of FIR in Crime Ne. 2/2017*dated 15.02.2012 of Coastal PS, Neendakara

Kollam District  * .~ ' : I

Copy lo
1, Chief Metropoiitan Magistrate, Patiala House Courls, New Dgif

&7
~ | emvelivre 21,
- NIA Special Court, Patizle Houss Courts, New Deihf) (e (=== oSy

1
BMET

Y

JS (i8-1), MHA New Delhi for information

DIG, NIA Hydsrabad (A.P)
Superiﬁfendént of Police, NIA, Kochi, Kerala
cio S

Crime Section

P R e

N
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’ Tr:ms ated verswn of rhe FI:, in Cr.; }’m}}? ot Coasmi Police St"tmn’.
' l\eendakara.
FIRST INFORMATION

An oral statement furnished before R. Javaraj, Circle Inspector of

IT-51

ETS

Police, Coastal Police Station, \ebnaaﬁ:am Kollam, by the Compmlﬁai‘t

Freddy, age 30 s/o Bosco residing at House No. 1174, Poothura Christ

Nagar, Ezhudesom village, . v11avmkodL Taluk of Kanyakumari DI:tﬂCt

dated on 15.02.2012. .
“I have been Workinﬁ as a fisherman and have studied up to thé
tenth standard. I have been doing fishing work as syrang in my own boat
St. Antony, for the last six years. It is at Neendakara that we usually do
. the fishing work. In addition to me, there are 10 other persons as crew
’ombo.ard my boat. They are Killary Francis, Johnson, Kinseriyan,
Clemence; \Iuthappan Meartin, Michael, Jelastin and Pinku. All others: -

bc.mno Jelastin, belong to.my native piaoe Jelastin is hailing from

Moothakara 1, aiono with the 10 men went out fishing to the sea last’ -

Friday (on 07.02.2012) by 12’6 clock. Usually we retumn ashore after
We do

fishing for six days having feached up to 60 Nautical miles.
fishing round the clock. We-fished for the last eight days. Usually, it is
me who steers the helm while the others do the fishing. During the last
night, as we did some angle work, it proved to be so poor. Hence, we
switched. over to the southern direction and while we were proceeding on
*a distance of 40 Nautical miles, the time was 04.30 PM when we reached
west of Kayamkulam. All others barring Jelastin and Pinku were asleep

‘at that time. It was Jelastin who took the helm. Pinku was at the bow. |

was suddenly aroused from by a sound to see that J elastin was bleeding

from his nose and ear. He was sitiing on his dnving seat. He spoke

nothing. I howled, and others who were aslcep were aroused, by my

~howling. Bullets we ere being shot into the beat at that
-warned. the others that “Kappalukar chudinan, ellam keele kida™.

‘ bOdv Iaw down onboard the beat.

Every

-

At that ttime Pinku, who was ¢nboard-

time. Then, 1~

the stern, was heard howhno ‘amme.’ we dashed to hum to find that he
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3
roathed s Tost w0 bredtis s rrad o 1o 172
reathed his last two breaths: and zumee oul 0 ve mouonless. I
examined his pulse. He was dead. Blood was oozing out from the right

side of  his chest. I iear°d to examine his body out o

fear. There was a
. ii’rﬂe inﬂamar’ion on the right side o" the lower li b of

Jelastn. [ did

on. The firing.w as-done from the-ship, which passed us by the

& bo
carzoﬂoad frelcfht as it v»as well atloat. The firing had continued
‘.ajnmmma:aly for two m;nutes. The ship lay approximately about 200
ot the:bost. On firing, gas leaked out *rom tbe cvlmdq s,s
Bi h were k 6pr atop ﬂlw boat and n the W heei house, ds the finng

from the wheel bou_w Ip?a
I called Prabhu own-ér o

: I\aaahcai mile ;
R " \feend“kara by abovzt YI. O@ o moc’j
the mortuary of District Hospital, Ko

Agreed ok to the oral statement b

P o  inade |
I | Sd/-
' Circle Inspector of Police
. Coastal Police Station,
Neendakara, Kollam.
E:I,:
4
e
S
P

© . 1ot examme hw deep Jelastin’s wounds were, out of fear and’

s *h’, ,,adiin_q 6 the north—weat The sliip was painted in black atop
om. It was evident that the ship carried 10

 Agreed ok to the recitation of the oral bvmq



ANNEXURE-A-6

Fi NG 17811/2722042-18 Vi V)
©iGovernfmentiof 1hdia
Ministry of Home Afairs

Interral Sscurity — | Division

North block, New Delhi
Dated, the 15/04/2013

ORDER

Pursuant to the judg{n'eni of the Hor’ble Supreme Court of India in

Writ Petitioh (Civil} _No; 135/2012 and Special Leave Petition (Civil)
No. 20370/2012, and the directions contained therein for setting up
of @ Special Court to try the case of Mr. Massimilano Latorre and ) {
Mr. Salvatore Girone, Pefitioner Nos. 2 and 3 in the Wit Petition
and in relation to the pmeeed%rigs before the Special Court

established under notification of the Government of India dated

IT-51

15.04.2013 in terms of the o‘rdér of Hon’bfe Shpreme; Cotut dated -

18.01.2013, the Oentral Government, hereby designates and

auth-orizes the, National ihves%igétien Agency to take up the .

iﬁVGstiga’cioh 'an_c_i 'prosécutéén of the case FIR No. 02/2012 which

‘was registered at.Coastal Pofice Station Neendakara, Koffam

District, Kerala on 15.02,2012.

This issues . in supersession of this Ministry's Order No

11011/19/2013- ISV dated 01.04.2013

{Rakesh Singh)

Joint Secretary to the Government of india
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S :The Director " éeﬁerel, Mational Investigation Agencyf;v_
Splendor F:'orum, dgso!at New Delhi

2) | %he Chief Secretary, Govenﬁment of Kerala

3) . The Chief Secretary, Government of NCT Delhi

4) Commissiénér‘;éf Police, Delhi

5)  PSto HM/PPS to HS/SS(1S)

TRUE GOPY
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ANNEXURE-A-7

'F.N0.§10TU1&QO?34SJV
- Government of india
Ministry of home Affairs

" Internal Security — | Division

North Block, New Dethi
Dated, the 1.04.2013

"ORDER

Whereas the Central Govémment‘has received information that a
FIR sNo'. 02/2012 was registefed at Coastal Police Siation
Neéndakara, _'Koli"am Diétrict, Kerala in respect of *;hé alieged finng
of incident leading to ;thé death of the two Indian fishermen on

15.02.20?_‘2. The:sa'id cas'é was chargesheeted by the Kerala State .

Poﬁc;e égaih's_fth’e two Stg!iﬁan Maﬁnes, ,rsamed‘(i) Mr. Latorre and (ii)

Mr. Salvétoe jerone under section 302, 307,427 riw section 34 of

IT-51

indian Penai C_odé_, and Section 3 of the Suppression of Unlawful

Acts against Safety of Maritime NaVigaﬁén and Fixed Platforms on

. Continental Shelf Act, 2002 (69 of 2002).

2. . And whereas the Central Government having regard to the

gravity of th'el issue inVolved is’.of the opinion that the offence hés
been committed ﬁnde__r the pro;/isions of Suppression of Unlawful
Acts against Safety of i\ﬂarﬁ‘time Navigation and Fixed Platforms on
Continental Shelf Act, 2002 (69 of 2002) which is a Scheduie{f

Offence of the Nationél Investigation Agency Act, 2008.

e T T N
; R 0 ey
R s £ b i A
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3. iNkow, Athere;‘cre, in- é&eréise of the powers conferred by

section 6(5) read with section 8 of the National Investigation

) Agency_ Act, 2008, the Centfa! Government he?eby directs the
Nationai fnvestigation Agency to fake up the investigation of the

s aforement oned case and such other offences as may come 1o fight
during the said investigation. NIA may also associate Kerala Police

ané thé State Police of ather concemned States during the
| investigation.

(Rakesh Singh}
Jom’c Secretary to the Government of India

1) The Director General, National Inveshgation Agency.

Splendor Forum, Jasola, New Detlhi
2) | The Chief Secretary Govemment of Kerala
3)  The DGP, Kérala ‘
4y PS to HM/PPS to ‘HS;’SSQS)

5

TRUE COPY
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ANNEXURE ﬁ~.3l
KERALA POLICE
© FIRST INFORMATION REPORT
 (Under Section 154 CrP.C)
1. District KOLLAM P.S. Caastal PS Year: 2012 FIR No. 2/2012
Date: 15022012 © |
2. ActiPC SeétIOﬂ,(s):§3OV2
3. Date of Occurrence &
(2)Day: Wednesday Date from: 15-02-2012  Time period:
.16.30
Time from: 21.15 firs Time to 21,15 hrs
(b)Information received at PS. Date 15-02-2012
Time: 23.15 hrs’ f | '
~{e) Genefal‘ Di.aryR%érenc_éé: Entry No Time: -

4. - Type of information -

5  Placeof occurrencé - 33 nautical mile north west from

Neendakara port at Arabian sea

()Direction and distance flom P.S . BeaiNo.
6. Complainant/Informant ':
1
:
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(a)Name: félredy o : 3:;‘%
(b)Father's/Husband’s Name: ‘J‘éhn 'Pesco
(6)DaterYear of birth: 30/2012
(d)NatEonaiity:inaiéh -
(e)Passport No Date'ofi issue Place of issué
(f) dccubation: ;.ishingq | |
3 (g}Address: Hoﬁse No. 11/174, Pbon_ihura; Christu  Nagar,

Ezhudesam'\/ifiaée, Vilavankode Taluk, Kanyakumari District -

- 7. Déiails of knoWn/s-uspéct/unknown accused: An employese of
' the ship painted black on top and red at bottom who had

caused the crime at the time of commiitting the same.
12, FiR Contents |

" That the ,complain‘a'nt and G%ﬁefs were fishing at deep seas on
15-02-2012 at arc;undh4.3o pm off about 33 rautical miles north-west
f?oﬁfNeéhdékara harbogr. "t;rsing St Antony boat belonging o the-
“‘ i céfdplain'ant along with' .ﬁ’:s_ ten workers including Jelastin :and Pinky
:and while they were monné m the boat for fishing an officer who was

In a ship having black paint on its top and red paiht on its bottom fired

:éohtinuous{y at the boat with the iniention of kilting the employees of

2



VA6

.the boat and with the know!edge that even de;a’rb can occur because
of his action, because of his objection for their fishing at the deep sea
Q'r.s'ome other reasons, and Jelastin é’ge’d 48, a worker of the boat
was hit oy bullet jU"3t béléw his right ear ‘and Pinky aged 20 ancther

worker of the boat was hit on the right side of his chest and both of

‘them died. The accused has killed them intentionally.

14, Signature of the Complainant sd/- (Fredy)

' e - - Sd/-
; o . Signature of the Officer-in-charge of
‘ R _ Police Station
o Name: R Jayargj
‘Rank: C | of Police, Costal PS, Neendakara
A 15.2.2012
FIRST INFORMATION
District; Kollam -~ - Palice Station: Coastal Police
Station, Neendakara
Statement given orally by_?redy {Mob. 07736593262) aged 3‘0
years s/o John Pesco r/o Houss No. 11/174, Poonthura Christu

Nagar, Ezhudesan \/Hlage VlEavankode Taluk, Kanyakuman stmct

to R. Jayaraj, Circle Inspector, Neendakara Coastal Po&zce Station.

IT-51
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My opcupatlon is f(shng I have studied up to class 10th, For
the laet six years | am working as Syrang of my own fishing boat
nan_ﬁed,’ St. Antony'an’}d am engaged in fishing. We do fishing in the
Npehdakara area’ permanently. There are 10 pother empioyeee

namely Killari, Francns Johnson Kmsenvan Clements, Muthappan,

Martin, Michef Jelastm and le(y apart from me in the boat All the

other nine except Jel astm are natives of my own place. Jelastin's

house is at Muthakkara. On last Tuesday (7.2.2012) by 12.00 noon |

‘and workers set out for fishing. Normally we go up to 60 nm and do

ﬁ_sﬁing for up to 10 days;'and then return. We catch fish both during

day and mght We were catchmg fish during the past eight days.

- Normally-it is me who drwes the boat and others caich fish. The resuit

of the Jobvwas‘ not sa good during the last night.

After reéching about .te 40 nautical ’mi!e, we were returning and
lwhen“we ree“hed about"24'“nm ‘from the shore it was about 4.30 pm.
At that, time except Jeiastm and P.nky aH others were asleep. Jelastin
:was driving the boat Pmky was sitling at, the stern of the boat. When |
woke up hearing eound, it was found that blood was coming out from
the ears. He was sitting in the driver's seat but did not say anything. |
cried. Heering my cry, the others woke up. At that time ﬁring_from the

4
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ship towards our boat was contmumg Then | told other in Tamil that
the people from the Shlp is firing and asked them to lie down. Alf of us
."lay on the deck of"the boat. At that time there was a cry for help from
the stern of the boat. | bi}ran towards there and found he Sreathed twice
_ heavif-y and lay still. | cheok’ed his puise and | could understand that
f',) he was. dead Blood was, commg from the right side of his chest. | dfd
"'\not exammed because [ was afraid. The ﬁrmg was from a ship whi ch
went north west to usvo\n-ourfright side. The ship is having btack paint
cn its'top a}nd red f;air;t on its bottom. T;wgre was no load in the shz"p.

jt \'fvés standing hiéh on the séé. There was firing for about 2 minutes ).

from the ship. The shipu was about 200 meters away from our boal.

The"'bulléts hit the ’tép ?\of the Qoat and the gas cylinder kept
inside the \/Vhe7e! housg and is héée ;‘w‘..as{ broken and gas came out
from it. The bullets were literally shoWeriﬁg. | took the boat away at
high spéed‘ Jé‘}astin“s?bddy: was taken from the Wheel ~House and
placed near that of Pinky's a“nd covered. Jelastin is about 48 years.,
Pinky is; about 20 years; ! cé&fed ﬁhe owner of the boat St Antony,
P:jabﬁu from the vviréfess set of my boat and told him wnat happened.

Those m the Shlp gunned down two among us w;th no provocation at

all. Before ﬂrmg from the sh:p no alarm was raised, no mxke
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. aPnouncement made nor was there any ﬁnng in the alr as a waming
o to us. The spot of mctdent is about 31 nm northwest from here. We

reached Neendakara harbour by 11.00 pm. The dead bodies are kepi

at the mortuary of Dzstnct Hospstal Konam

'~ The statement Was,read out to me and found correct.

sdi- (FREDY)

L The statement read out and he agreed that the same is correct.

Sdif-
Police Circle Inspector
Coastal.PS
~ Neendakara.
Koliam, 15.2.2012

{ Tvue Copy )
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ANNEXURE— A~ 9

BEFORE THE HON'BLE SESSIONS COURS

SC No. 515 572012

spectiully submitted

The above case stands charge sheeted under section

w

302,307,497

riw 34 of the Indian Penal Code and under section 3 SUA Act 2002

Section 3 of SUA Act 2002 was incorporated in the casg

%

7 2603

2012 pursuant to the opinion of Ministry of Shipping in that regard.

factually or legalily

for the sald offence:;

Thié report is submitted for furiher action in this case.

—

Submitted

AR |
LG Fan
KL feem
f%nzﬁdﬁg
ER

3%

X

y. Hence it is submitted th:at“cognizan,ca --”may" not be iéken,;\

¥




ANNeEXURE - A—11

' INTHE SUPREME COURT OF INDIA \5
_ CIVIL-APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (CIVIL) Ne 30370 OF9015

IN THE MATTER OF:"

. MASSIMILANO LATORRE & QTHERS o PETITIONERS

Versus..
UNION OF INDIA & OTHERS . * .. RESPONDENTS

COUNTER AFFIDAVIT FILED ON SEHALF OF THE SECOND
" "RESPONDENT

I, M R Ajith Kumar, aged 44 years, son of, R. Muthukrishnan, Commissioner of
Palice, Cochin City, Ke._ra!a,“residihg'at Ernakulam, Keralg, pfesentty at Cochin, do

hereby sclemnly affirm and stated on oath as under:-

1. [ am the Commissioner of Poiice, Ernakuiant, Kerala and I was supervising the
investigation arising out of the death of two Indian fishermen on 15" February 2012
while they were onboard an: Indian shipping vessel. I am aware of the facts of the

present case. .1 am further authorized to affirm the present affidavit on behalf of the
“State of Kerala and am ﬁEing. thisl{iouhter Afﬁdévit on behalf of the third respondent
aléo. |
2.1 have perused al copy oﬂff'the Special Leave Petition Né. 20370 of 2012 filed by
‘ the Petitio;rie‘rs,‘ At the very out;ét_, Ldeny the correctniess of the ave?ments contained
.in the Special Leave Petitiorijve;cépt those which are speciﬁcai.fy admitted hereunder. I
understand that the Specféi Leave "Petition was chafiengmg the iudgment dated
29.05.2012 in Wi.P.(C) No. 4542/2012 of the files of the Honourable High Court of
Kerala:
3.1 notécé frbfﬁ the array of p_e;rties that one Massimilanc Latorre who is one of
the Italian marines and arrayed as the i* acfused who have shot at the Indian
i "and Salvatore Girone, the other Itaiian"marine who also

fishermert is Petitioner No. 1

shot at Indian ﬁshe}men, is Petitioner No. 2 and that the Republic of ‘Italy s Petitioner




No 3. 1tis pocmed out that dwmg the par*dencv of the W.P.(C) No. 4542/12, the same

“and numbered as SC No. 515/2012, on files of Principal Sess

136

petiticners fiied W.P.{ ’C) No. 135/12 before this Honuwable Court for more or Jess

similar reliefs, . . - ,

S 4.1 fur’*her notx’cé that Unién of India through the Secretary, Miniétry of Homé :

Affax's has been .mp eadad as Respoqdent No. 1, the State of Kerala has been

impleaded as Respondent No. 2 and th Cirde Inspector of Police was impieaded as

respondents No.3.
PRELIMINARY SUBMISSIONS AND BRIEF STATEMENT OF FACTS:
S. The present SLP is filed by the Pe‘u’tioners seeking Special Leave to appesl

agamst the final }udgment datec 28. 05 2012 in WP (C) No. 4542/12. Petitioner also

seeks stay of further proceedings in Crlma No. 2/12 of Neendakara .Costal Police
Statioh,

6. At the outset 1t59tf it z: submttted that in W. P(C\ 4542/‘_, the prayer itself was

‘to quash FIR in Crime No.2/12 on the files of Coastal Police Station, Neendakara, The

) cha%!ehgie was r.ep’eﬂed;by the Hon'ble High Court by virtue of the impugned judgment

and dismissed the Writ Petifion. Be that as it may, investigation was completed and
Final report was filed on 18.05.2012 before the Chief Judicial Court, Kollam which is
the Court having competeni jurisdiction. The case was committed to Sessions Court,

sions Court, Kallam. SC No.

515/12, was the posted for préliminaw hearing on charge. Th’érefoye, since the

. information about "the} offencé in thé FIR was investigated and final report has been

submitted finding the quilt of the accused, petitioner's contention against FIR, cease to

exist and the. Special Leave Petition itself is practically infructucus.

[

7 The very same petitioners have

seeking termination of all'proceedings taken against the petitioners on the same set of

groqnds W.P.(C) No. 13:/12 was ﬁ!ed when W.P.(C) No.4542/12 was oosted for

filed @ writ petition, W.P.No. 135 of 2012

IT-51
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judgment. While the said writ petition was pending before the High Court, the same
petitioners filed W.P.(C) No. -13?/2012 before this Horourable Court which is liable to

be dismissed as riot.maintainable.

8 Itis aiso s.ubmftted that the Writ Pefition as well as the present Special Leave

“Petition is not maintainable at the behest of Republic of Italy. The third petitioner being

a Sovereign State is not supposed?to.kénvoke the writ jurisdiction of the High Cowst of
this Hon'ble Court ch‘aifengi‘ng the Cogstitutional AQ'{har&ty of the Government of Indiz.
Thé answéring respondent, Staée of Kerala whéié exercising its jurisdiction under the
criminat law; is only exercising the sovereign ;ﬁowér of the Union and the atternpt of
the petitioners to differe‘ntiate‘ batween the Union and the State Government is
prébab!y li-advised and Highly deplorable. Secondiy, the conduct of the Petitionsrs as
would be evident from the facts which are mentioned hereinafter do suggest absence
of bonafides and Petitioners are_sattémptmg to subvert Indian constitutional processes
g'nd the Rule gf Law, +

g, That, m response to the qulest%c;ns\ of faw raised in the Spedial Leave

“Petition it is most‘re‘spectfu%iy 'Sut}mitted that none of those guestions of law would

arise on the_: facts of this case."fhe petitioners 1 and 2 have committed a crime by
shooting and killing two Indian Citézenb‘s while théy were fishing within the territory pf
Indié. Indiar fishermen are permitted to do fishing within the Exclusive Economic Zone
of India which extend upto 200 nautical miles from the base line. Indian Exclusive
FEconomic Zohe is considered as an extensién of Indian terrifory and India has
exclusive righ; and jurisdfcﬁon within thatérea where foreign ships omy have a right of
innocent passége. No foreign ship or its crew are permitted to do any activity except 2
right of innocent passage in the Exclusive Economic Zone of India. In any case no
foreigner ié permitted to use weapons in that area. The Indian waters extending upto
, .
the Efdusiv‘e Economic Zone is under the survelllance of Indian Cozst Guard and

[ e ' i - s TNt ¢
Indian Navy. Even if the Ifalian Ship M.V. Enrica Lexie feared any kind of suspicious
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- movoment as alleged, within the exduswe economic zone of India, they ought to have
informed the Indian Coasta-Guard and Indian Navy and certainly cannot shoot and kil
_Indian C tizen xtvmateiy fishing in that area. Petitioners 1 and 2 by resorting to such
an inhuman and lllegal act, have committed a grave crime of murder which is
” punishable under the Indian Péna! Code; Wheﬁ such crime is reported, the poiice‘ has
rightly regésﬁerecﬁ an FIR and initiated the ,i.nvestigatfon‘ The state police to whom the

commission of a crime within their jurisdiction is reported has all the powers to

proceed wit_h the investigation and prosecution.

B

10, That the incident happened in this case is not an act of another <overewgn
state. It is & cold blocded murder commltfen by two individuals, petitioners 1 and 2. 1t
does not invelve any sovereégn conduct and therefore the initiation of legal proceedings

will not constitute violation of principle of scvereign immunity.

That it is respeétfuity submitted that initiation of fegal proceedings in this

o

11,
.case is not contrary to the principles of International Law nor in violation of United

Naticns Convention cn the law of the Sea. The act in question is a crime of cold

bicoded murder by two individuals who were deployed for the private security of a

MFrch%nt Ship. If'is not an:\‘ac‘t of a sovergién State and cannot by any siretdh of
imagination bé cohsidére& as én a_cé}gf a. sovereign Stafé entitled to §rﬁmun§ty under
the United Natioﬁs Convention én ;:"ne law of the Sea. Ari:ide 97. of the United Nations
Convemon on the law of the. Sea exterac;s onty in high seas. Adm.:t:teﬂ!y, offence is
commetted within the area where the sovereignty of India extends and not in high seas )
as defined in article 97 of’ the Umted Nations Convention on the faw of the Sea. Ast. 97
and 58 which are relied on by the petitioners are not applicable in the present case. In
UNCLOS, Art.27 and 28+speaks about Rules applicable regarding f:rimina? jurisdiction

and civil }unsdxctton onboard a foretgn ship. Art.27 specifically states that the criminal
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: Ju:ri/s‘diction of the coastal state should not be exercised onboard a foreign ship passing

! " through the _territ«yariaé sea :to‘ a}resi; any person or to conduct any investigation in
connection with any crime cémm%&ed onbcard, the ship during its passage, except in
b " some special ca‘sevs. Art.27 (i) (a} states the first-exception that if the conéequence of
“the crime ‘extends-to the coastal State, criminal jurisdiction of that State would be
applicable onboard a foreign ship, The exceplion provided under this Article is on the |
basis of the effect principle. ‘Ar!:i_cle 97 speaks ‘about collision' and incidents of
navigation-in high seas v.v'hereas‘ Art. 27 specifically deals with exercise of Criming|
Jurisdiction. When there is a specific Ciausé déaé%ng with the subject matter, reliance on
| . ‘.a clause which is not applicable fo the presént.fcase is misconceived. That the vessel in
question isAa mercha.nt' vessél :énd the marines deployed on the ship were in private

duty on guard of the private ship. The marines who were posted on private security

duty cannot be treated ‘as in sovereign duty and they were not exercising any

sovergign power. Petitioners 1 and 2 therefore do not enjoy any sovereign immunity.

Since they have committed a crime, there is no need of any formal consent to set the

B

law on motion.

1.2. Thatitis respect»r’uily submitted that the shooting and killing of two
.innocent fishermen by petitioners' 1 ;md 2 is a-cold blooded murder in violation of all
the principles of tﬁeA!aw of the sea or interna;i;nal faws. There was no. provocation
‘ from the fishermen. No warming shots were ﬁ}ed. The coast guard or Navy was not
, " alerted by the ship of any abprejﬁerfsion. The act in question is nothing but a criminal
act of murder which needs to be investigated and prosecuted under the criminal faw of
the Indian Union. The petitioner's attempt to describe it as an excessive use of force is
mis.leajdi.ng and unsustainable. In: t’nﬂ(e contiguous Zohe of thé__ costal State, Foreign

: Merchant vessels only have a right of innocent passage. It does not have any right, to

use weapons against legitimate fisher men of the costal Sate. Even if they apprehend

ahy suspicious activity, they can only alert the Coast Guard
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13, tis denied that petitioners 1 and 2 were acting under authority of

Italian Law. The petitioners may be Itaifan Mmtary personnel, But they were not in

furtherance of their mi itary duty when they fired and killed two Innocent fishermen

without ary provocation. When the Pohcc set the criminal law in motion agairsL such
aggressors on the basis of the information received by them, it will not tantamount to
ihitiét!’on “of proceedings againsf 3 ’sovereign ) natéon.. The accused persons being
members of armed forces does not mean that every illegal act committed by them will
be cons‘dered as act done in exercise of their official functions and attributable to

petitioner ‘No. 3 Petmoners 1 and 2 unnecessarily araggmg peht;oner Nc. 3 ino the

case for the purpose of cia»m ng sovere‘gn immunity to escape from their crimingl

cutpability to Which the scvereign state is accec‘mg for reasons best known to them.

The dispute in issue is not between two sovereign states, but an individual offence

pure and simple. Hence principle of sovereign immunity is not applicable in this case

14.  That it is respectfully submitted that the incident heppened within the

contiguous zone of India. Two India.n nationals were shot dead within the contiguous

zane of India. The deceased were engaged in their legal activity of fishing. It is a crime

committed may be by foreigners bul within the Indien waters. The crime was

committed on an Indian vessel. Here.in this case, the effect of the illegal act extended
to the coastal state of Indian Union and therefore the police is duty bound to exercise
its criminal jurisdiction to investigate and prosecute the accused.

15 That, it is submitted that by no stretch of imagination it can be alleged

that a private mercantile vessel flying the fiag of & State wili get the sovereign
immunity of the state. The very same merchant ship can be visited, searched and

penalized for the lapses by.the customs and cther eaforcement officers. It is

therefore clear® that private vessels are not having the immunity granted to warships

‘aS cchtended i_n the petit‘son,v Henze there is no embargo for Indian law enforcers for

V!QI‘ng or diverting a rr*ercﬂr\tt

‘ship invoived in a crime.

IT-51




i
:T y-?# 1 L . . . . Iq‘
E 1€. It is-interesting to note that the present Special Leave Petition does not
make an adequate disclosure: of material facts which lie within the domain and
N
_ knowledge of the Petitioners. It is respectfully submitted that this Hon'ble Court may
decline to entertain such a petition on the ground of suppression and conceaiment of
- relevant ancd material facts. Before adverting to the grounds raised in. the Special
Leave"Petitéon, it is worthwhite to narrate the chronology of events m the ahove case.‘
{
we registered. FIR .35 per the complaint of
! | } Freddy, -the owner of the fishing boat St.
! S I Antony
| C! held the inquest report of the deceased |
Ajeesh Pink' and Valantine © Jelestine.
Ballistic expert examined the body of the
déceased and the fishing boat and collected i
3 | the evidences.
D822 '?Coast ”Guard and Police Officers of Kocht CEW:'?
. _ 'boarded the ship around 11 am
l 17:3.12 The Ship ENRICA LEXIE was brought to Cochin Oil |
‘ N L
” Terminal ~ i
| The investigation team boarded the ship !
| E‘:.The crew members and the captain wer e:
, questioned. Two navy guards Massimilano Lattore i
i U
1 and Salvatore Girone were arrested §
e i



z‘
i

20.2.12 ¢,

- The accused were proouced bﬂfore the cour* aﬂd
i

b
{ .
; got them in police custody uptp 23.2.12 ;

21912

_f Orobr NO T3- 16/5/3/12 b‘, ‘Direcior General or

Pohce Kerala constituting Spedial Invesagaticn'a

Team,

3 .

G
NS
i
18]

he accused were produced before the Ccurt an

got them in Police custody upto 1.3.12

N~
oy b
b
(NS}

1FSL exafninat)o_n

I vesrsgat on Team conducted search in the vessel
by obtaining warrant from court and seized §
suspected weapons and ammunitions. Arms and

ammunitions ewere produced before the court for |

+

'ane ccwsed were p*odylced Defo'e the court On?f' :

1.3.12 af‘d gct them in police custody upto 5.3.12

anm Court of Kerala for a uas ing FIR.

!-The accused were produced before
[

the court and !
i

| they were remanded
| o L

' eian

i
EA

5:‘ The FSL exammatuon WaESs co'npi tad and r~saﬁts{

1;-awaited

fdtsposed Wm Petiticn 5083 “2 to release the ship

-with conditions

“"he legal heirs of deceased fdz,d appea befc, *he '

W.P (C\W No.4542/12‘,‘ filed beforé the Honourabie:

l

amed S.ng!e Judgc of twe Huf‘ue *fgn Com E
i

I

Division Bench aga'nst the judgment to raiease :ire

o,

0

2

3
/
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. :ship and"the court stayed the order till 2,4.12
T _ =The‘) Hon'ble High court directed the ship owners to ;
- approach the learned Magistrate.
4412 Ol ESL rep@i of ballistic examination was received
. The shipping company filed, Special Leave Petition ;
| 11942/2012 before Supreme Court. ‘
' | § reddy filed a petition as CMP 2201/12 before the
E | CIM Court to release the fishing boat. ‘ '
7.5.12
9.5.12 © PWP(C) 135/12 was considerad and posted to 26 |
£ July,
) ‘The Supreme Court ordered the ADGP Prisons and
‘ + DGP to consicer the request of Italian authorities
= : | for shifting the ‘accused marines to Borstal School
"{ErnakulaFn. ADGP informed that the marines canii.
‘stay at. central Prison Thiruvanenthapuram until
| |
the repair work of Borstai school is over. The
; Hon'ble Court ordered that the pendency of this |
. i
' matter before Supreme Court will not prevent the 5
: !
| trial from being proceeded with.: |
> 10:5.12 CIM Court Kollam ordered to release the fisning'
| boat on conditic__ms’. But the owner of the boat Mr.. )
| Freddy had notexecuted the conditions before the ’
] !




] Court and it is stil in safe custody of pofice

-1 SUA Act in this case

I'getting the Prosecution ‘sanction as per Section |

:jThe regUe§t was sent to ADGP (S'"c;u.th Zone, for

19(12) of SUA Act for incorporating Section. 3 of |

|
| |
} Accused Ffiled Bai .éppfication before Sessxons}

f Court Kolfam (Crl. M.P 1340/12).

i
<
B
-
%)

| suppression of Unlawful Acts Against Safety of

]Fina! Report of 'the case was subbr;sit'ted under

' section 302, 307, 427 and 34 IPC and Section 3 of |

I Maritime Navigation and Fixed Platform on’
| Continental Shelf Act 2002 before the Chief

" Judicial Magistrate's; Court, Kollam and the case |

N
i

was numbered as CP 1/12. i
, i

1 The Bail Application 'was dismissed

Accused- filed Bail Application No.3517/12 before |

‘Hon'ble High Court of Keraia and bait was granted |

on 30.5;_12

+ | The case was committed to the Sessions Court for |

| trial. .

q4

3

n
¢
i

w,p(C) yégéz/lz was dismissed by Hon'ble \Highg

: Court of Kerala o : f

Koltam based on legat opinion

| Report filed not to take cognizence under the

reieva‘nt sections of SUA before the Sessions Court

%
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Tne accused were r\rocuced Defore the Honbe

Sesszﬁons Ceurt as a fi st step to commence the

_trial, Case is'number as 5C.515/2012. *he cocnael.

S PR VX M oS .,...:.’,A..W.W, i

*jfor the accused reQJestoa the Hon' ble Court that

h

;the harge sboufc be transiated to Italian and

pane shoufd be made available wha IS .conversan

_;w1th Itanan, English and Maiayalam.
T

: The accused were ernarged on bo;[ after comp(ymg :

tf"e conditions empo~ed by the Hon'bie High Court

i

A pane .of names cowersam with Maayaiam {
Enghsh and Itahan was submitted by the

15.6.12 f
y prosecuéion.:.l.”Fr. Relden lose Jacob, 2. Fr.. Pa‘ul :
T antonym Mullasser and 3. Fr. Joseph Sugun Leon

' 1 and all of them belongs to Kollam District

fThe counéel for the accused fiféa‘ Cri. M.P 1637/12
| before the Hon'ble sessions court Kollam that the

g charge should be translated to Italian and a panel |

i should be made available who is conversant with

0

Italian, Ené!iéh%nd Malayalam ‘ i

‘State Pohce Chief requested to the Pnnapai5

oo
Ao
o |
N

28]

4 Secretary, Home(G) Department to take action for

obtaining- prosecution sanction from the Centrai

- , |
! ﬂ ' | government and also to designate the. Déstf%-ct_‘}

Se>snons Court- t1 Kotiam to try the ccccsed under

; i the prov1ssons of SU»«

;The accused were prnsent i the Court. The:

j counsel for thesaccused argued to get the entire {
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'}dbtuments to be transiated to Italian, The :

prosecuticn opposed their demand.

The Sessicns Court Koitam dismissed the Crl. M.P i

‘ : i

1637/12 filed by the accused ’

51"'8‘.7.51“2‘ The Hon'ble Supreme Court of India dismissed the |
petition filed by the Dolphin Tankers for getting %

- S

i

. back the demand Draft they submitted before the

Hon'b?e,High_Court of Kerala for releasing the ship

l:j ’ \ Enrica :‘Lex’ie.’ Sei, M.T. George appeared for the.

| state

| 2a7.12 [ The accused filed Cri..P No.1648/12 before the’

iii;Hon‘bEe ‘High Court for getling the translated:,

Lversion of charge and to stay the trial till it is.
| cbtained.

i , _
| The Court issued an interim’stay til 30 July 2012

g
|

‘ 18702 :’_Accusec'i péfsons approached the Hon'ble sup‘reme‘
court for staying the trial procedures of Kollam |

" court: The Court rejected their plea and posted the

same to 67 August 2012 of hearing.

17. " Jurisdiction: That, as per section 1 of the Indian Penal Code it applies
to the whole of India including land and the sea. There is no provision which excludes

" Contiguous Zone or the Exciusive Economic Zone of India as defined in the Maritime

Zone of India Act from, the regime of Indian laws. The Exclusive Economic Zone of

India extends upto 200 Nautical Miles where India has exclusive right to economic
activities. Only Indian fisher men and fishing boats registered in India has the right to

fish wit‘nih the exclusive economic zone of India. Al laws of India will extend upto




18, ‘Section 2o

L o EES

*" Exclusive Economic' Zone s?ubje'ct to limited exclusions with regard to the right of

innocent passage to foreign vessels. As Indian lawg extend upto the Exclusive
E;ono}iﬁic Zone of India, it is fa{}acioi;s to allege that Indiai:w Mun:ici;;ai Court has. no
}u%isdiction""'or'authqﬁty over anéoffence comrpitted within the Coritiguous Zcmé.
Moreover, exercising powers confgrred by Sub section (7} of Section 7 of the
Territerial Waéers, Continental Shelf, EXC?L;SE\{TE? Economic Zone and Cther Maritime
Zones Act, 1976, the Central Government fias \_extended the operation of Indian Renal
Code and Crimina! Proce@uré Code to the Exclusive Economic Zones. Copy of the
Notificaticn No. 5.61671(8) ‘datéd.-‘27,08‘zﬂ81 is produced herewiith. and marked as

Annexure R/1. In view of this notification extending the operation' of Indian Penal

1

Code and Criminal Procedure Code tc the Exclusive Economic Zones, there is no

I . -
ambiguity regarding the jurisdiction of Kerala Pelice to take cognizance of the crime

reporfed to it and to proceed in accordance with law.

fIPC read with Section 7(7) of Act 80 0f'1976.

1tis the submission of the respondent state of Kerala that police has jurisdiction to

prosecute the offenders in' this case who have committed a crime of murder with in

the Contiguaus Zone: India has exclusive jurisdiction to investigate and try the offence

in view of Sections 2, 3 and 4 of the Indian Penal Code.

Section 2 says 'Every person shall be fiable to punishment under this Code and
not otherwise for every act or omission contrary o the provisions thereof, of
which he shall be guilty within India.’

Section 2 takes into its sweep an act or omission contrary to the provisions of the

it has

Code any act or omission by- ‘any person' by virtue of the facl that

committed 'in India

Territorial Waters, Continental Shelf, Exclusive Economic Zone and other

Maritime Zones Act, 197<6(Act 80 of 1876) is an Act promulgated by virtue of the
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powers under Article’ 297 of the Constitution of India, as a comprehensive

feglstaﬁon on the Lav of the Saa This Act limits the extent of Maritime zones

‘and waters.

However, by virtue of Section 7(7) of the Act, the:Central Government may by
notification extend any en‘éctment to the exclusive 'economic zone or any part

thereof and any enactment so extended shall have effect as if the exclusive

économic zone or the part thereof to which it has been extended is a part of the -

territory of India,

~ In exercise of the powers under Section 7(7) of the Act 80 of 1976, Ministry of Home

Affairs, New Delhi had issued a notification as s.0. 671(E) dtd. 27.08.1580, extending

the application of Indian Penéi Code to the Exclusive Economic Zone. By virtue of this;

even if a crxmmai Act has b:»en Commnttao omswde 12 nautical miles, if it has been

commltted within the hmtts of Excius;ve Economic Zone (200 nm), it would be treated
as 2 Crime _Commatted within Indla

Without prejudice to the.above contention, it is aiso the case of the state that India has

jurisdiction to investigate anq prosecuté the offence in this case because of Section. 4
of the IPC.

,Section. 4 of 1PC

"Section (4) - Extenéion of code to ex;ré-ter;itoriai offences:- the provisions of this
code apply also to any offence tc\-mmitted by -

(i) any citizen of India in any place without and beyond India.

(i) ary perﬁon on any shnp or air craft regzstered in India wherever it may be.

(i) }Any person on any piace mthout and beyond Ird i3 committing offence targeting

3 computer ‘re'sourc’e located in India.

IT-51
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Explanation:- In this Section - | 9 g

{a) the word ‘offence’inciudes. every act committed outside India
which, if committed in .India, would be punishable undé? this
code..

(b) The expresston 'computer resource’ shall have the meaning '

assigned to it in clause (k) of Section (1) of Section (2)  of the

Information Technology Act-2000."

Section’ 188 and 189 of Cr.P.C provides for trial of offenders in such case.

Section 4 of IPC deals with éxtfa territorial operation of Indian Penal Code when an
offence is committed by any citizen . of India or by any person on a ship or
aircraft regés;ter;edkin India. T\;vo vessélé areinvolved in the pr;asent incident. Italian Ship
and Indian Boaé. The criﬁzejhés: be;en committed, &u%mén_ated and had its ultimate effecg

on the citizens of India travelling in the Indian boat. According to Section 4, a vessel

: registered in India, wherever it.may be, would be treated as Indian Territory.

"19.  That as per Section 3.IPC any person liable by any Ingian faw for an

ofie'nce committed beyond India shall be dealt with according to the provisions of

: Indian Penal Code for such act .as if that act had been committed within India. The

terms 'any .person’, ‘any Indian law' etc. assumes significance under this Section. The
term ‘any person’ would take in bet‘rtioners 2 and 3, though they are Italians. The term -

>

‘any Indian law' would mean that petitioners 2 and 3 would be liable niot only by ¥PC
buthby any Indian faw. |

20. It is submitted that there is no manifest error E;j interpreting the
Territo;ial Water's Act and ANoti'ﬁcatt’onI No. S.O 571(E) dated 27.QS.1981. The allegation

in the Special Leave Pefition that the said Government Crder and Territorial Water's Act
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“ wT:re ’intérpretéd erroneously is §bsolute§y incorrect and hence denied. The impugned
yact todk btacé within the jurisdictjon of India wherein the provisions of Ingian Penal
Coc‘j'e can be extended succ}e—:ssf&!l;?‘, ‘:The allegation that under Territorial Water's Act,
the exercége of:.jurisdihction in réjvspe;ct of maritime law can only be under{ékenv by the
Central Goveg}mmer{t s totally incorrect anbd hence denied. By virtue of the proviso of
Sect:io.n 7 of the Territori:éi Waters Act, State of Kerala has empowered to exercise its
jurf‘sc!ictéon over those érea_s upto 200 riautican“ miles. The contentions to the contrary
are faése and hence denied. The allegation that the said notification ‘does not form part

of the pleading before the High Court cannot be accepted at all.

21. The allegation that as per the cffice memorandum, dated 22.02.1983, the
said notification has only restricted interpret don is stoutly denied. Petitioner are
.estopped from taking such a ,c'ontention since it is taken up for the first fime in the

above Sp.éciai Leave Petiticn. [tis worthwhile to mention.that Notif‘:cation No. SO

671(E}:.-da'ted”27‘08.19(82 was issued by the Central Goverrimem in accordance with

the proviso 'to Section 7(7) of the Territorial Water's Act. By virtue of this notification, -

the application of Indian Penal Code and Code of Criminal Procedure was extended
- upto 200 nautical miles. It is trite law that whenaver the Government is amending,

modifying, deleting certain conditions, or altering the existing faw, the amended law

has to be published. It is humbly submitted that there is nothing on record to suggest

A that 5.0. No. 67i(E) datea 27.08.1981 was subsequently modiﬁ'ed, cancelled or .

amended.‘Theref_ore, petitioner’s contenticn that State of Kerala has nc jurisdiction is
devoid of t"nerits and Eiébie to be rejec?:eé. in so far as S.0.671E is not modified,
aménded.'or cancelled, the State is perfectiy justified in ev‘;(ercising its jurisdiction over
petitioners 1 and 2)who committed the offence of murder of two persons which, is
‘punishable under Séctéon_ 302 of Indién Penai Code.

22, It is respectfully submitted that International Convention has nc

appiication in facts of this case. -Even the UNCLOS recognizes Coastal State's authority

PR
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to invoke its Penal jurisdiction when the consequence of the criminal Act ensued to the

territory. of thé Coastal State:_ Art. 97 and 58 c;f the UN Convention on the Law of the
Sea, 1982 (UNCLOS) which are relied on by the petitioners are not apnlicable in the
present cé?e. In UNCLQS, Art.27 and 28: speaks about Rules app}icaéie regarging A
criminal ‘Jjur'isdicti\on and civil® jQrisdiction onboa;dva foreign ship. Art.27 specificaily
sta!:esf that the criminal j;urisdiction’ of the coastal State should not be exercised

cnboard a foreign ship passinvg through the territorial sea to arrest any person or to

-conduct any investigation in connection with any crime committed onboard, the ship

during its passage, except in some special cases. Art.27 (1) (g} states the first

exception that if the consequence of the crime extends to the coastal State, criminal
jurisdiction of that State would be applicabie onboard a foreign ship. The exception

provided under this f}rticle is on the basis: of the effect principle. Article 97 speaks

_about collision and incidents -of navigation in high seas whereas Art. 27 specifically

deals with exercise of Criminal Jurisdiction. When there is a specific clause dealing with

the subject matter, reliance on a dépse which is not applicabie to the present case is

misconceived.

23. Territorial Waters, Continental Shelf, Exciusive Economic Zone and other

Maritime Zones Act, 1976 provides for fimits of the Territorial Waters, Continenta! Shelf,

Exclusive Economic Zone and other Maritime Zones of India. The 1981 Act defines the ~

term 'maritime zones of India' as Territorial waters of India or the exclusive eccnomic

< zone of India under section 2 (g). This Act contemplates regulation of fishing by foreign

vessels and even powers of search and seizure and aiso offences and pepaities as
regards the exploration and fishing rights. Under 1976 Act the sovereignty of India
extends up to territorial water (12 nm). As defined u/s 5, contigucus zone which

extends up to 24 nm from the base line and the Govt. exercises powers witf respect (o

! matters such a5 security of India, imimigration, sanitation, customs and other fiscal

matters. Exclusive economic zone. defined under section 7 extends upto 200 nm from

i




and managemeﬂt of natura! resources and exclusive right and jurisdiction for scientific .
research; ns*aiiat!on of structures preservation and protection of marine environment
anc such ot“aer rgrts recogmzed by the International i.aw. Thus, when Sovereign India
exercise its rights even-over exclusive economic z0ne {(fishing, marine, expi‘ora'{ic_)n

rights etc.), it cannot be argued that State is.powerless to take action if a crime has

been committed on its citizens that too when the said crime is squarely covered under

v

Art. 27 of the UNCLOS.

24, It is respectfuﬁ!y submltted that the Dohce has ‘acted with jurisdiction in

this caée..ance petut;oners 1.and 2 has committed murder which was reported to the

¥

poliAce, they rightly initiated action under Criminal Procedure Code. The arrest and

detention- of petitiong?s 2 and 3 is with authority of law. Even according, to the

petitioners, the authorities in Ttaly considers that the act of petitioners 1 and 2 amount

to murder. As Lha cr'me was commt“tec Mthm the contiguous zone, Criminal Law of

india extendsx o those are‘a and the po!i‘c‘:é have the jurisdiction to take action ‘against
the petitioners 1 and 2.

25, Itis submitted fhat this case does not involve any formation, enforcement
or adjudicz;t,icn of intemationai legal obligations. Itis a pﬁre and simple ariminal case of
‘murder to belinvestigated, g nd pmﬁhed under the criminat law of India. Since
‘the: pétét'icinersia'r;éf’é’g‘guseé én restad gnd detained for commission of & crime punishable

under Section 302 of the Indian Penal Code, Geneva Conventions 1949 has no
”appe!ication in this case.

26. The petitioners are stretching the facts of this case a bit too far (o
suggest that it is a dispute between two sovereign states. It surprising that petitioner
No.3 is. taking upon it the responsibility of 2 cold blooded murder committed by

petitioners 1 and 2. State of Kerala is not subjecting petitioner No.3 to'its jus risdicticn.

2070

the base !ne daa‘s with sovereign rights for eyplorauon exploxtatmn and conservation
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On the contrary, it Is petitioner No.3 submitting itself to the jurisdiction of Indian
Courts by intervening in this case and by filing the writ petition before the High Court

{ <
and before this Hon'ble Court.

27: It is respecffuily submitted  that Union of Ingia by notification
No-.S.O.671(E) dated 27.08.1981 has °xrended the operation of IPC and Cr.P.C to the

Ex"ius:ve Economic Zone of Indxa As the operation of IPC and Cr.P.C has since been

extended to the Exclusive Econom;c Zone, the ;mesngat on initiated by Kerala Police is
perfect!y }ega! and vahd

128, 1Itis resﬁvectfuify;submitted that Article 94 and 97 of UNCLOS is applicable
Von!y if the offence is committed oﬁboar’d of a foreign ship but if the offence i
commiti;ed in he ecanomic zone of Indiz and the effect of the offence extends to the
COFséaI vstéte, 't'hen“ the criminal jyrisa‘i‘céion of the coastal state exténds to such criminal

“acts.

* ' ‘ 29, - The c;im'e éom_mittééd b_y petitioners 1 and.2 in this case is not an actof a

e © 7 sovereign  state. They do not enjoy any sovereign immunity. The crime was - -
committed within the Contiguous Zone of: India. The criminal {aw of Indie extends to

those areas and therefore the  police is perfectly within its jurisdiction to arrest and

detain the accused persons. The accused %”ans, petitioners 1 and 2 are lable to face

criminal prosecution under Indian“Law in as much as they committed murder of two
- Indian citizens with in the territory .of India. [ is not a sovereign act and they are not
e‘ntétfed‘to,any‘ immunity. Unprovoked shooting of innocent Indian fishermen while

4 . r’s ing within tne Conmgucus Zone if to be trEL‘ftd as a sover eign act, it will lead to

e Seripus Consequences, Ihdian_fﬁéhermen will then be vulnerable fo atfack any  time

| ] by guards offoreign merchant ships.  The a ?ecat:on that the accused persons were

abducted and kept in illegal custody will amount to contempt of court and is highly

objectionable. They were in judicial custody tili 82.06.2012 and there is no quesuor f




a‘;y v;’oiation_Articie 21 -of the Constitution of India. Accused were on a private
arrangement between the Republic of Italy and the Ship owner's Association. They
were net dzscharg ng any So“ere gr " Funictions. Moreover, they cannot claim aﬁy
mmumry cfter commlttmg a cnme in India. Arguments based on United Nations
cowention on Juris d)ctv"xaf Immemty of States ch Thexr Property, 2004 is rebuttable
‘since this: conventioh has not been ratified even '\ow Italy has not signed it..
Moreover, Articfe 12 of, the Convention states that a State cannot invoke Immunity in

3

case of personal injuries and damage to property done on another State. Ar’féde 5
pecmca y states that a State emoys r*nmmtv SUb}r‘C’ to the provisions of preserit
conventton Part-Iil of rhe ”orventxor’ (Art. 1’1 to Art. 17) deals with proceedings in

B

which Stafe Immumty cannot be invoked. Articie 12 is such an except.on

30. That the concept of soverezgnty asn Jndersrood in public international law
contemplates "sovereignty to ‘be‘ an att‘r.fbute -of competence - both executive and
legislative. Therefore, a proyinc§a§ unit shail be severeign, and not subject to the
authority of the Central/fedefai G'O\)ernment, insofar as matters completely within its

competence are concerned. Under the Copstitution of India, in matters concerning

public order and police, States have exclusive competence by virtue of Article 246 read

1 i N H
with Entries 1 and 2, List II of the Seventtr Schedule to the Constitution. It is thus

submitted that in matters concerning public crder and police, States have powers,
Further, the mere factor of interpretation of international obligations of the Unicn by

1

judicial authorities would not operate to. limit or exclude such competence of the

States to prosecute offences committed within their jurisdiction. In fact, it is settled
oractice In foreign jurisdictions for provincial units to prosecute criminal, offences

committed within their jurisdiction. This principie is founded on the Dectrine of
territoriality.
at Petitioners No. 1 and 2 are in

31. That it is further pertinent to point cut tha

farﬁ not entitled to'any form of sovereign 'immimi’:/, 1t is submitted thati Petitioners No.

L)og
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leéand 2 are in fact contracted agents' empioyed by private marine vessels for their -
security and protection, and such private agents do not ipso facto acquire the status of

law-enforcement officials. Petitioners No. 1 and 2 thus cannot be said to. be carrying

out functions qf a governmental nature, so as to possess so‘;xereign-smmun'ity.

32. That even if it is és'sumed that Peii«:ioners No. 1 and Z are in fact discharging
)law-enforcement functions, it is submitted that the acts of Petitioners No. I and 2 being
completely outside the scope.of' the%r;.fuﬁctéon or employment, sovereign immunity
cannot apply for such acts. It is a setﬂed principle of international law that all privileges

“ ar}d ifnmdnitﬁes attached with’ acts 'oh. behalf so’ve‘reign nations are)imtted to the extent
of funcﬁonai neceésity --i.e.' for actidns’beyoﬁd the scope of fUﬂCtiOﬂaf necessity', the
. imrﬁunity shall, nof app!y.. Regar&:’ﬁg the limits of immunity, the rule is that immunity
. will govern and cover all acts =énd refationships entered into in the exercise of the
essén'tiai functions of the nation.jiThus, uniawful éctiv%tées such as espionage, accepting -
g bribe, committing fraudulent acts within the headquarters district, assault &

resistance with arrest, are not deemed to be official acts which attract immunity. In the

present matter, the acts of the Petitioners Ne. 1 and 2 are completely beyond the

purview of their official functions, and thus no sovereign immunity is attracted for the
same;.

33 The Petitioners have relied upon Aftides 94 and 97 of  UNCLOS

to emphasize upon the primacy of the flag -state jurisdiction and that the

) Petitioner No. 3 has the ére-emptfve ;'ight to try Petitioner No. 1 & 2 in
’ § § accérdénce \'N:'\‘;.h its bcal J;WS; It i‘s_Aré.spec‘zquy submitted‘ that Article 94 of
U;VCE_OS tatks ab_ofst effective exercise of j"u‘risdic.téon and control by a state cver
shi;;s flying its. ﬁag,‘ong/ in administrativé, tectinical and social matters. It does
not confer penal jurisdiction Upon the flag state for trying a crimina! act. It is

p'ertinent to nc;te that clause 7 of Article 94 says that in the eventuslity of a

marine casualty or incident of navigation on the high seas involving & ship flying
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its flag and causing loss of life and serious injury to natiorals of another state,

the flag state and the .other state shail co-operate in the conduct of any inguiry

held by that other state {in this case Union of India) into any such marne

casualty, etc.

34. Article 97 of UNCLOS does confer penal iurisdiction upon the flag state but .
only with regard to matters of coliision or any other incident of navigation concerning a2
ship on the High Seas. It nowhere contemplates conferring jurisdiction in a case of

unprovoked kKilling of innocent nationals of the coastal state.
35. The law of the seas was cadified by the First United Nations Conference on
" the Laws of the Seas at Geneva in 1958, However, the 1958 conference failed to reach
agreement on a number of guestions. Thereafter, a second Conference was held in
1960 which also falled to reach consensus. The third conference was convened in 1973,

to dreiw up 8 new comprehensive convention on the .law of the sea. The conference

3 finally adopted the text of the United Nations Cenvention on the Law of the Sea

(UNCLOS) in 1982.

i 36. India being a signatory 'to the UNCLOS, already ﬁad au legisiation, the
Terriforial’ Waigrs, Continentai Shelf, Exclusive Economic Zone and ofher Martime
Zones Act, 1976, (hereinar’te;‘referred to as ‘the Territorial Waters Act of 1976'), which
govefned ,thé field of Maritime Zones and reﬂécts the principle norms lald down in
,VUNCLOS. |

37. Under the Territorial W‘atefs Act of 1976, sub-saction (2) of section 3 defines
_th?vlimﬁ: of the territorial waters as the line every point of which is at 3 cistance of 12
nautical miles from the nearest"‘.,poént of the aporopriate baseline. Section 4(1)
recognizes the right of a foreigh ship to an innocent passage through the territorisl

waters. Explanation to sub-section (1) of section 4 referred above states, ‘For: the
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o_trpose of this section, passage is innocent so long as it is not prejudicial to the r*eacL,

good order or security of India'. Sects’on 5 defines the contiguous zone of Indis as an

area-beyond and adjacent to territorial waters but within 24 nautical miles from the
nearest point o_f the base!me._ The Exclusive Economic Zone of India has been; defined
under sub-section (1) of section 7 as an area beyond and adjacent to the territorial

~waters but within 200 nautical, miles from the baseline.

38, Under sub-section (7) of section 7, the Central Government may, by

notification in the official gazette extend any enactment to the Exclusive Ecoromic

Zone. In exercise of the aforementioned nower, the Central Government has extended .

the applicahit ;t\, of the Indian Penaf Code as weil as Code of Criminal Procedure in the
i

Exclusive Economic Zone of India. Hence, for any act, committed within the Exclusive
Economic Zone, which amounts to commission of an offence under IPC, action can be

taken by the state authorities as per the provisions of Cr.p.C.

39, It is submitted that.on a fair construction of the provisions of sub-section

s

{(4) of ‘Section 7 of the Act, territorial sovereignty, does exist with India in respect of

* both the m‘s\ner weaith as well as the power o regulate in respect of certain matters

it may also be pointed out that obviously i sovereign rights can be exercised in the.

; i Exc!uswe Econoric Zone, it woul d be open to the Ceéntral uovemmcnf to apply such

jaws as are necessary and consistent with the nurposes -of sub-section (4). It is

*submitted, thérefore, that in the light of the above, there can be no doubt that the said

incigent did not take place in the high seas ie. beyond 200. nautical miles and

(ﬂ
{1

fherefore the Indian State of Kerala did not lack any.jurisdiction. It is respectfully

assured that the trial of the accusad will take p!ace in accordance with Gue process of

law which is guaranteed under the Indian Constitution. Final Report was already

submitted before the Court having competent jurisdiction. However, it is expected that

the Repubhc of Italy will respect Indian faw and permit the Isw to take its own course.
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40. The answering respondent submits thai death of two Indian citizen, if the

same is occasioned by unnatural means ie. caused by. an offence, is a non-

cormpoundable matter and must be tried in accordance with law. It is submitted that -

the atterﬁpts ‘on\ the part of Republic of Italy 'o seek various disclaimers and even to
compel the beat owner to enable an acquittal constitute direct interference in the
administration of the,criminal justice system. The Republic of Italy, during the hearing
of the SLP {C) No. 11942 ofx2012, has fairly stated befare this Hon'ble Court thaf the
settlements may be set aside .wh‘lch statement has been taken on record. Although the
said statement is accepted By th'e‘Sfate of Kerala, the Pelitioner continues 10 guestion

the jurisdiction of ﬁzhé Indian Courts as weill as the State of Kerala.

Fl‘ “The State of Kerzla suém%;s that deathv of an indian” citizen, if the same is
occasioned by unnaiuraﬁ!kneans 'I.e\. caused by an offence, is' a2 non-compoundable
matter and must be tried in acc@rdance x,f;ith law. 1t is submitted that the attempts on
the part of Republic of i‘tél\,' to seek various disclaimers and even to compel the boat
» gwner to enatle an acquittal coﬁs‘éitute cdirect interference in the administration of the

#

criminal justice system.. \ ,

42. 1 crave leave ar;d liberty to file a fuller and more detailed reply if calied

upon to do so.

43. In the judgment Aban Loyd Chiles offshore Ltd vs. Union of India, this

e Court has held that" The ipoiice and revenue jurisdicﬁog of the coastat

Hon'b
stiateu?s extended to the contiguous zone as well". Therefore, the speciai, ieave
petition filed by the petitioners herein is devoid: of merits and is liable to be

dismissed. It is prayed accordingly.
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1,.the above deponeqt"bresenny at Efnakulam do hereby verify that%he C’
go_nterjts of m\/ above affidavit are true and correct to my knowledge and belief
basc—;d on the' recor;js a‘vanaplelm my Qfﬁce. Not part’ of it is false and nothing
" matefial has been concealed there sf'rbm.. Verified at Emakufam on this the 10 day

" of August, 2012.
DEPONENT

Solemnly affirmed and sévgned before me by the Deponent whom I know on this

the 10" day of August, h20_12 at the office of the Advocate General, Emakulam.
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ANNEXURE-A-11

Da: Syed Akbaruddm [mailto: jsxpind la@amait.com}

‘Inviato: Saturday, April 27, 2013 &: Bd PM

A: Mancini Daniele
Oggetto: Re. Nq death pena;ty K@.y in Marines Case as SUA ‘Act

not mvoked

On 27 Apr 2013 21:17',; *Syed Akbaruddin® isxpindia@amail.com

wrote:

. The latest Supreme Cou_rf order in the matter of the ltalian marines

~has been read out of context leading to misleading reports.

itis clear from the Order that the judgment of 18 January, 2013
remains in o'\peration and that the N!A has been designated by the
Centrial Government to investigate” the matter pursuant to the, 18

January 2013 judgment rather,than/the NIA Act.

‘Furthermore the F!R No-2 of 2012 dated 29 August 2012 Coastal

PS Neendakara Koiiam will be the baSlS for *He investigation. it

fol!ows that the later FIR re-registered by the NIA under the NIA
Act is redundant and f_or__the present the Suppressicn of Unlawiul

Acts Against ’Safety,_:of Maritime Navigation Act 2002 has not been

invoked.

In any case no question arises of death penalty being imposed in

the circumstances of the case if the Court was to return a verdict of

‘quiity’.
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