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INTRODUCTION

The present arbitration concerns a territorial and maritime dispute between the Republic of
Croatia and the Republic of Slovenia. Both Croatia and Slovenia are successor States to the
Socialist Federal Republic of Yugoslavia (“SFRY”). The dispute was submitted to arbitration in
accordance with an arbitration agreement signed on 4 November 2009 in Stockholm (“Arbitration
Agreement™).2 Pursuant to the Arbitration Agreement, the course of the maritime and land
boundary between the two States, “Slovenia’s junction to the High Sea”, and the regime for the

use of the relevant maritime areas are to be determined by the Tribunal.

GENERAL GEOGRAPHY

Croatia shares land borders with Slovenia to the north, Hungary to the north-east, Serbia to the
east, Bosnia and Herzegovina to the south-east and Montenegro to the south. It shares maritime

boundaries in the Adriatic Sea with Slovenia, Italy, Bosnia and Herzegovina, and Montenegro.

The largest part of Croatia’s territory consists of lowlands, with hilly areas in central Croatia.
Moreover, the Pannonian Basin, the Dinaric Alps, and the Adriatic Basin constitute major
geomorphological features. The Danube, the Sava, the Drava, the Mura, and the Kupa (Kolpa)
Rivers are amongst Croatia’s main watercourses, forming in some cases part of the boundaries

with neighbouring States. Furthermore, Croatia comprises over a thousand islands and islets.

Slovenia shares land borders with Italy to the west, Austria to the north, Hungary to the north-
east, and Croatia to the south-east. It shares maritime boundaries in the Adriatic Sea with Croatia

and Italy.

Most of Slovenia’s territory is mountainous, two fifths of it being part of the Alps. In areas
bordering Croatia and Hungary, Slovenia’s territory also includes parts of the Pannonian plain.
The Soca, the Sava, the Drava, the Mura, and the Kolpa (Kupa) Rivers are among Slovenia’s main

watercourses, forming in some cases part of the boundaries with neighbouring States.

The land border between Croatia and Slovenia starts east from the tripoint with Hungary (“Land
Boundary Tripoint™), and reaches its terminal point on the coast of the Bay called by Slovenia the
Bay of Piran and by Croatia the Bay of Savudrija/Piran (“the Bay”).

Arbitration Agreement between the Government of the Republic of Croatia and the Government of the
Republic of Slovenia, done in Stockholm on 4 November 2009, Annex HRLA-75 / Annex S1-395.
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The disputed maritime area is located in the northernmost part of the Adriatic Sea, which includes

the Gulf of Trieste. The Gulf of Trieste is enclosed by the coasts of Italy, Slovenia, and Croatia.

The Bay is an “indentation in the Gulf of Trieste,” representing approximately 3.3 % of the total
area of the Gulf of Trieste.® The mouth of the Bay is approximately 5 km wide and runs between
Cape Savudrija in Croatia and Cape Madona in Slovenia. While the location of the land boundary
endpoint (and thus the starting point of the maritime boundary) is in dispute between the Parties,

they agree that it is located on the coast of the Bay.

Two treaties delimiting the northern part of the Adriatic Sea were concluded by the SFRY and
Italy. The Treaty concluded on 10 November 1975 at Osimo (“Treaty of Osimo”) delimited the
territorial sea between the SFRY and Italy, by an equidistance line that extends for a distance of
25.7 nautical miles (“NM”) and connects five points.* Furthermore, an agreement on the
delimitation of the continental shelf between Italy and the SFRY was concluded on 8 January
1968 at Rome (the “1968 Treaty™) defining a line of delimitation with 43 points connected by 40
straight segments and 2 curved segments.® In accordance with established principles of customary
law reflected in Article 11 of the Vienna Convention on the Succession of States in respect of
Treaties,® a succession of States does not as such affect a boundary established by treaty.
Accordingly, and as the Parties have accepted,’ the delimitation lines established pursuant to the
1968 Treaty and the Treaty of Osimo are applicable to Croatia and Slovenia as successor States
to the SFRY. Points on these lines may therefore be utilized by the Tribunal to the extent

necessary.

Croatia’s Memorial, para. 2.13.

Treaty on the Delimitation of the Frontier for the Part Not Indicated as Such in the Peace Treaty of
10 February 1947 (with annexes, exchanges of letter and final act), done in Osimo on 10 November 1975,
1466 U.N.T.S. 72, Annex HRLA-50.

Agreement between the Government of the Socialist Federative Republic of Yugoslavia and the
Government of the Italian Republic on the Delimitation of the Continental Shelf between the Two
Countries, done in Rome on 8 January 1968 Official Gazette of the Socialist Federal Republic of Yugoslavia
(Treaties), No. 28/1970, 7 ILM 547 (1968), Annex HRLA-43.

Vienna Convention on the Succession of States in respect of Treaties, done in Vienna on 23 August 1978,
1946 UN.T.S. 3.

Croatia’s Memorial, para. 2.17; Slovenia’s Memorial, paras 9.52-53.
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10.

11.

12.

13.

14.

HISTORICAL BACKGROUND
1. Historical Developments up to the 18th Century

The Marches, or Margraviates, of Carniola (“March of Carniola”) and Styria (“March of Styria”)
were established in the 10th and 12th centuries respectively. Their territories formed part of the
eastern border region of the Holy Roman Empire of the German Nation. They are today part of
Slovenia. The Principality of Croatia had been established in the early 9th century, beyond the
the frontier of what was to become the Holy Roman Empire, south and east of the areas to be
covered by the Marches of Carniola and Styria. The Principality became the Kingdom of Croatia
in 925, which entered into a union with the Kingdom of Hungary in 1102. In 1526-1527, the
Croatian and Hungarian Parliaments elected Ferdinand | of Austria to the throne, uniting both

lands under the House of Habsburg.

From the second half of the 18th century, under Maria Theresa and Joseph Il, Habsburg Austria
undertook reforms to modernise and unify the State administration. This included the
development of a centralised system of administrative boundaries between kingdoms, duchies,

and provinces.

The first detailed land surveys were carried out in the second half of the 18th century. They
resulted in the creation of the first cadastres. Such a comprehensive survey was carried out
between 1763 and 1787 by Habsburg Austria, resulting in the so-called Josephinische
Landesaufnahme (“Josephine Survey™).

2. The Austrian Empire and the Austro-Hungarian Empire (1804-1918)

The Napoleonic Wars brought major changes in the region, including the dissolution of the Holy
Roman Empire in 1806. In 1804, King Francis Il of Austria had already established the Austrian
Empire and declared himself Emperor of Austria under the name Francis |. The Austrian Empire
lasted in that form up to 1866.

A further, detailed land survey was carried out under the Austrian Empire. Commenced under
Francis | and conducted from 1817 to 1861, it resulted in the so-called Franziszeische Kataster
(“Franciscan cadastre™). It served as a basis for taxation, as opposed to military mapping carried
out in a separate Franziszeische Landesaufnahme. This Franciscan cadastre contains detailed
cadastral maps prepared for each cadastral municipality.
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15.

16.

17.

18.

In 1867, the Austro-Hungarian Compromise transformed the Austrian Empire into the Austro-
Hungarian Empire, which lasted until 1918. Its eastern part, known as “the territories of the holy
Hungarian Crown of Stephan,” or Transleithania, was constituted by the Kingdom of Hungary
and the Kingdom of Croatia-Slavonia. The remaining provinces were included in the western part
of the Empire, officially named “the Kingdoms and Lands represented in the Imperial Council,”

also known as Cisleithania.

According to Croatia, the constitutional and political status of the Kingdom of Croatia within
Austria-Hungary was governed by the Croatian-Hungarian Compromise of 1868, which created
a union between the “Kingdom of Croatia, Slavonia and Dalmatia” and the Kingdom of Hungary.®
The territories that now constitute Slovenia were then mainly part of the Austrian Crown Lands

of Styria and Carniola, and of the Austrian Littoral.®

Within the Austro-Hungarian Empire, a large part of the territories which later became Slovenia
and those which became part of Croatia were essentially divided by the boundary between

Cisleithania and Transleithania.*®

3. The Kingdom of Serbs, Croats and Slovenes (1918-1929)

Following the breakup of the Austro-Hungarian Empire in the aftermath of World War |, the
Kingdom of Serbs, Croats and Slovenes was established on 1 December 1918. Its boundary with
Austria was defined by the Treaty of Peace between the Allied and Associated Powers and
Austria, done in Saint-Germain-en-Laye on 10 September 1919 (“Treaty of Saint-Germain™).!
Its boundary with Hungary was defined by the Treaty of Peace between the Allied and Associated
Powers and Hungary, done in Trianon, on 4 June 1920 (“Treaty of Trianon™).*2 The new kingdom

relinquished its rights over the Venezia Giulia area (“Julian March”) to Italy under the Treaty

10

11

12

Croatia’s Memorial, para. 6.9.
Croatia’s Memorial, para. 6.10; Transcript, Day 3, p. 97:20-21.
Slovenia’s Memorial, para. 2.46.

Treaty of Peace between the Allied and Associated Powers and Austria (Peace Treaty of Saint-Germain-
en-Laye), done in Saint-Germain-en-Laye on 10 September 1919, British and Foreign State Papers, 1919,
Vol. CXII (London, HM Stationery Office, 1922), p. 317.

Treaty of Peace between the Allied and Associated Powers and Hungary, done in Trianon on 4 June 1920,
British and Foreign State Papers, 1919, Vol. CXIl (London, HM Stationery Office, 1922), p. 317; 6
L.N.T.S. 187.
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19.

20.

21.

between the Kingdom of Italy and the Kingdom of Serbs, Croats and Slovenes, done in Rapallo,
on 12 November 1920 (“Treaty of Rapallo™).*3

The Kingdom of Serbs, Croats and Slovenes was divided into provinces (oblasti).** In 1922, a
Decree on the Division of the State into Provinces established 33 such oblasti.*® The current
territory of Slovenia includes areas that at the time were part of Ljubljana oblast and Maribor
oblast, with the addition under the Treaty of Trianon of the areas of Prekmurje and
Medmurje/Medjimurje, which became part of Maribor oblast.® According to Slovenia, the
administrative division within the Kingdom of Serbs, Croats and Slovenes into oblasti largely

corresponded to the division into districts used in the Austro-Hungarian Empire.’

4, The Kingdom of Yugoslavia (1929-1941)

King Alexander instituted the Kingdom of Yugoslavia in 1929, after a major political crisis. An
Act of 1929 on the Name and Division of the Kingdom into Administrative Territories (the “1929
Act”) replaced the 33 oblasti by nine new provinces called banovine. These were later described
in the 1931 Constitution of the Kingdom of Yugoslavia (“1931 Constitution”).'® The banovine
boundaries largely replicated the boundaries of the Kingdom of Serbs, Croats and Slovenes, and

thus also those within the former Austro-Hungarian Empire.*°

The Ljubljana and the Maribor oblasti were then merged into a single Dravska banovina, albeit
with some exceptions, including Medmurje/Medjimurje. The relevant parts of the territory of
Croatia were divided into the Savska banovina and the Primorska banovina. In 1939, these

merged, with some other counties, to form the Banovina Hrvatska.?

13

14

15

16

17

18

19

20

Treaty between the Kingdom of Italy and the Kingdom of the Serbs, Croats and Slovenes, done in Rapallo
on 12 November 1920, 18 L.N.T.S. 387.

Constitution of the Kingdom of Serbs, Croats and Slovenes, Official Gazette of the Kingdom of Serbs,
Croats and Slovenes (Regional Government for Slovenia), No. 87/1921, Article 95, Annex SI-56.

Decree on the Division of the State into Provinces (Oblasti), Official Gazette of the Kingdom of Serbs,
Croats and Slovenes (Regional Administration for Slovenia), No. 49/1922, Annex SI-57.

Slovenia’s Memorial, para. 2.51.
Transcript, Day 3, pp. 97:16-22, 125:21-24, 126:1.

Constitution of the Kingdom of Yugoslavia, Official Gazette of the Kingdom of Yugoslavia (Dravska
banovina), No. 53/1931, Annex SI-65.

Transcript, Day 1, p. 72:10-14; Transcript, Day 3, p. 97:13-22.

Decree on the Banovina Hrvatska, Official Gazette of the Kingdom of Yugoslavia, No. 194-A-LXVI111/1939,
Annex SI-70.
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5. The Yugoslav Territory During World War 11

22.  World War Il spilled over to the territory of the Kingdom of Yugoslavia in April 1941, leading to
occupation by the forces of the Axis and the creation of the “Independent State of Croatia.” The
latter had to yield a part of its territory along the coast to Italy, and the Dravska banovina was

divided between the German Reich, Italy and Hungary.
23.  Anti-fascist liberation and resistance movements emerged. On Croatia’s account:

5.12 During World War Il in Yugoslavia, partisan resistance to the German and Italian
occupation forces, and to the governments that the occupying powers installed, was led by
the Anti-fascist Council of People’s Liberation of Yugoslavia (AVNOJ). AVNOJ was the
supreme authority of the Yugoslav resistance movement and exercised legislative and
executive functions in liberated areas falling under its control. Partisan organizations in the
various regions of Yugoslavia operated under its general command.

5.13 In Croatia, the highest governing organ of the partisan resistance was the National Anti-
fascist Council of the People’s Liberation of Croatia (ZAVNOH), which served as the
governing authority in liberated parts of Croatia. In Slovenia, the resistance was led by the
Liberation Front of the Slovenian People, which functioned as the responsible governing
authority in liberated Slovene areas.?!

24. On Slovenia’s account:

In  September 1941, the Slovenian People’s Liberation Committee (Slovenski
narodnoosvobodilni odbor, SNOO) — which later became the Slovenian People’s Liberation
Council (Slovenski narodnoosvobodilni svet, SNOS) — was created by the Executive
Committee of the Liberation Front (lzvr3ni odbor Osvobodilne fronte, I00F). In the
occupied territory of the later Croatia, the National Anti-Fascist Council of the People’s
Liberation of Croatia (Zemaljsko antifasisticko vije¢e narodnog oslobodenja Hrvatske,
ZAVNOH) was created in 1942; it was renamed in 1945 the People’s Parliament of Croatia
(Hrvatski narodni sabor). At the federal level, the Anti-Fascist Council of People’s
Liberation of Yugoslavia (Antifasisticko Vije¢e Narodnog Oslobodenja Jugoslavije, AVNOJ)
established in 1942, assumed civil authority as the political umbrella organ of the liberation
movements. It proclaimed, in November 1943, the Democratic Federation of Yugoslavia
(DFY) and assumed itself the functions of the interim legislative body of the Federation. In
addition, it appointed the National Committee for the Liberation of Yugoslavia (Nacionalni
komite osvoboditve Jugoslavije, NKQJ) to act as the interim executive authority.??

6. The Yugoslav Federation (1945-1991)

25.  Yugoslavia emerged from World War 11 as a member of the victorious coalition. Already during
the War, in November 1943, the Anti-Fascist Council of People’s Liberation of Yugoslavia
(“AVNOJ”) had decided that the future State would be a federal entity composed of six units,

namely (in alphabetical order) Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia,

2 Croatia’s Memorial, paras 5.12-13.
22 Slovenia’s Memorial, para. 2.58.
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26.

27.

28.

29.

and Slovenia.? On 29 November 1945, the Constituent Assembly proclaimed the Federal
People’s Republic of Yugoslavia (“FPRY™).?* The FPRY and its constituent republics were
formally established with the adoption of the Constitution of the Federal People’s Republic of
Yugoslavia on 31 January 1946.% Croatia and Slovenia were part of the FPRY as two out of six

constituent republics.?

The Yugoslav armed forces under the command of Marshal Tito had occupied the Julian March
and the city of Trieste in the last days of World War 11.%

In the Belgrade Agreement of 9 June 1945 between Yugoslavia, the United Kingdom and the
United States, the provisional partition and administration of the Julian March were agreed upon.
The area west of the so-called Morgan Line, including the northwestern part of the Julian March,
the city of Trieste as well as Pula and anchorages on the Western coast of Istria, became Zone A.
The Yugoslav armed forces left this zone and handed it over to the command and control of the
Supreme Allied Commander. The remaining part of the Julian March became Zone B and subject

to military administration by Yugoslavia.

The 1947 Peace Treaty with Italy? substantially modified the division and administration of the
former Julian March. Article 21 established the Free Territory of Trieste (“FTT”). The FTT was
placed in part under Anglo-American administration and in part under Yugoslav military
administration. The corresponding areas continued to be referred to as Zone A and Zone B and
continued to be divided along the Morgan Line. Zone B of the FTT was composed of the districts

of Koper and Buje.

Under Article 3 of the 1947 Peace Treaty, the remaining parts of former Zone A were transferred

to Italian civil administration, and the remaining parts of former Zone B were placed under the

23

24

25

26

27

28

Decision of the Second Session of the AVNOJ to Create Yugoslavia on Federal Principle,
29 November 1943, Official Gazette of the DFY, No. 1/1945, Annex SI-75.

Declaration Proclaiming the Federal People’s Republic of Yugoslavia, Official Gazette of the Federal
People’s Republic of Yugoslavia, No. 93/1945, Annex SI-84.

Constitution of the Federal People’s Republic of Yugoslavia, Official Gazette of the Federal People’s
Republic of Yugoslavia, No. 10/1946, Annex SI-85.

Constitutional Act on the Foundations of the Social and Political System of the Federal People’s Republic
of Yugoslavia and on Federal Authorities, Official Gazette of the Federal People’s Republic of Yugoslavia,
No. 3/1953, Article 2, Annex SI-126.

Slovenia’s Memorial, para. 2.68; Croatia’s Memorial, para. 5.25.
Treaty of Peace with Italy, done in Paris on 10 February 1947, 49 U.N.T.S. 3, Annex HRLA-18.
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30.

31.

32.

administration of the FPRY. The latter territory was formally integrated into the FPRYs territory
by an order of the People’s Assembly of the FPRY of 15 September 1947.%

In 1954, the FTT was dissolved, pursuant to a Memorandum of Understanding between the
Governments of Italy, the United Kingdom of Great Britain and Northern Ireland, the United
States of America and Yugoslavia regarding the Free Territory of Trieste (“London
Memorandum”). 3 Most of Zone A of the FTT was thereby transferred to Italy, while the
remainder of the FTT was integrated into the FPRY.3! The district of Koper was attributed to
Slovenia and the district of Buje to Croatia. This was done in conformity with the FPRY’s “Act
of 25 October 1954 on the Applicability of the Constitution, Laws and other Federal Legal
Regulations on the Territory, onto which the Civil Administration of the FPRY was extended by
Means of an International Agreement”.32 After these major modifications, the territories of

Slovenia and Croatia essentially remained unchanged until independence.

The Federal People’s Republic of Yugoslavia (FPRY) changed its name to the Socialist Federal
Republic of Yugoslavia (SFRY) in 1963.

The three federal constitutions of 1946, * 1963 * and 1974, % as well as Yugoslavia’s

Constitutional Law on the Social and Political Organization of the Federal People’s Republic of

29

30

31

32

33

34

35

Order to Extend the Applicability of the Constitution, Laws and Other Legal Regulations of the Federal
People’s Republic of Yugoslavia that was attached to the Federal People’s Republic of Yugoslavia under
the Peace Treaty with Italy, Official Gazette of the Federal People’s Republic of Yugoslavia, No. 80/1947,
Annex SI-108; Slovenia’s Memorial, para. 2.73; Croatia’s Memorial, paras 5.29-30.

Memorandum of Understanding between the Governments of Italy, the United Kingdom of Great Britain
and Northern Ireland, the United States of America and Yugoslavia regarding the Free Territory of Trieste,
done in London on 5 October 1954, U.N.T.S., Vol. 235, No. 3297, p. 99, Annex SI-137; Slovenia’s
Memorial, para. 2.76; Croatia’s Memorial, para. 5.37.

Transcript, Day 2, p. 47:14-16; Transcript, Day 3, p. 91:18-24.
Act on the Applicability of the Constitution, Laws, and Other Federal Legal Regulations on the Territory,
onto which the Civil Administration of the Federal People’s Republic of Yugoslavia was extended by

means of an International Agreement, 1954, Official Gazette of the Federal People’s Republic of
Yugoslavia, No. 45/54, Annex SI-138.

Constitution of the Federal People’s Republic of Yugoslavia, 1946, Official Gazette of the Federal People’s
Republic of Yugoslavia, No. 10/1946, Annex HRLA-12; Croatia’s Memorial, para. 3.32; Slovenia’s
Memorial, para. 5.21.
Constitution of the Socialist Federal Republic of Yugoslavia, 1963, Official Gazette of the Socialist Federal
Republic of Yugoslavia, No. 14/1963, Annex HRLA-40; Croatia’s Memorial, para. 3.37; Slovenia’s
Memorial, para. 5.25.
Constitution of the Socialist Federal Republic of Yugoslavia, 1974, Official Gazette of the Socialist Federal
Republic of Yugoslavia, No. 9/1974, Annex HRLA-46; Croatia’s Memorial, para. 3.38; Slovenia’s
Memorial, para. 5.25.
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33.

34.

35.

Yugoslavia, *® contained provisions as to the boundaries between the republics, but did not
describe or delimit them.®” As detailed further in Section IV below, the Parties disagree regarding
the competence of the republics to determine their own boundaries under the various
constitutional and legislative regimes. Moreover, they disagree as to how these boundaries were

determined.®

A border commission was established in 1955 in respect of the parts of the FTT that were
integrated into Slovenia and Croatia in 1954, i.e. the Koper and Buje Districts respectively (“1955
Border Commission™). The Parties disagree as to the legal effect of the 1955 Border

Commission’s proposals.®

7. Independence

Both Croatia and Slovenia declared independence on 25 June 1991. On that day, the Parliament
of the Republic of Croatia, the Sabor, adopted the Constitutional Decision on the Sovereignty and
Independence of the Republic of Croatia and the Declaration on the Establishment of the
Sovereign and Independent Republic of Croatia.*® On that same day, the Assembly of the
Republic of Slovenia adopted the Declaration of Independence and the Basic Constitutional

Charter on the Sovereignty and Independence of the Republic of Slovenia.*

On 27 August 1991, the Member States of the then European Community (“EC”) assembled in
Brussels in an extraordinary ministerial meeting to establish the Peace Conference on Yugoslavia
and an arbitration commission. The Commission became known as the “Badinter Commission”

after the name of its chair, the President of the French Constitutional Council, Robert Badinter.

36

37

38

39

40

41

Constitutional Law on the Basis of Social and Political Organization of the Federal People’s Republic of
Yugoslavia and Federal Authorities, 1953, Official Gazette of the Federal People’s Republic of Yugoslavia,
No. 3/1953, Annex HRLA-25; Croatia’s Memorial, para. 3.36; Slovenia’s Memorial, para. 5.24.

Slovenia’s Memorial, para. 5.20; Slovenia’s Counter-Memorial, para. 3.66; Croatia’s Memorial, paras 3.33-
38; Croatia’s Counter-Memorial, para. 313.

Slovenia’s Memorial, para. 5.20; Slovenia’s Counter-Memorial, para. 3.67; Croatia’s Memorial, paras 3.2,
3.33-39; Transcript, Day 3, p. 109:3-9.

Slovenia’s Memorial, para. 6.246; Croatia’s Counter-Memorial 4.27-32; Transcript, Day 2, pp. 54:16-25,
57:9-59:12; Transcript, Day 3, pp. 186:1-189:12; Transcript, Day 5, pp. 169:2-176:7; Transcript, Day 8,
pp. 139:9-151:17.

Constitutional Decision on the Sovereignty and Independence of the Republic of Croatia, Official Gazette
of the Republic of Croatia, No. 31/1991, Annex SI-237; Declaration on the Establishment of the Sovereign
and Independent Republic of Croatia, 1991, Official Gazette of the Republic of Croatia, No. 31/1991,
Annex SI-236.

Declaration of Independence [of the Republic of Slovenia], Official Gazette of the Republic of Slovenia,
No. 1/91-1, Annex SI-233; Constitutional Act on the Enforcement of the Basic Constitutional Charter of
the Republic of Slovenia, Official Gazette of the Republic of Slovenia, Nos. 1-4/91-1 and 19/91, Annex SI-
235.
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37.

38.

39.

Between late 1991 and the middle of 1993, the Badinter Commission handed down fifteen

opinions pertaining to legal issues arising from the fragmentation of Yugoslavia.*?

By 15 January 1992, the EC and all EC Member States had recognized Slovenia and Croatia.*®
Croatia and Slovenia became Members of the United Nations (“UN”) on 22 May 1992.%

EVENTS AFTER 1991

The Parties emphasise that at the time of independence they both accepted that the legal principle
of uti possidetis applied to the determination of the border.*® Thus they agree that “the border
between them therefore remains the border that existed at the moment of independence between
the two constituent republics of the SFRY.”%® However, they disagree as to the source of the title

of the land boundary (i.e. how the border at that time was defined).

Croatia also emphasises that in connection with Slovenia’s request for recognition, the Badinter
Commission took note of the fact that “[t]he Republic of Slovenia also stresses that it has no
territorial disputes with neighbouring States or the neighbouring Republic of Croatia.”*’ Croatia

therefore maintains that Slovenia’s position has subsequently changed.*®

With regard to the maritime boundary, Croatia asserts that “both States adopted the position that
the maritime border between the former republics had not been formally determined.”*° However,
according to Croatia, “there was an understanding . . . that the delimitation of the territorial seas

of Croatia and Slovenia would follow the equidistance method set out in Article 15 of UNCLOS,”

42

43

44

45

46

47

48

49

See in particular, Conference on Yugoslavia, Arbitration Commission, Opinion No. 5 on the Recognition
of the Republic of Croatia by the European Community and its Member States, 11 January 1992, Annex
SI-250; Conference on Yugoslavia, Arbitration Commission, Opinion No. 7 on International Recognition
of the Republic of Slovenia by the European Community and its Member States, 11 January 1992, Annex
SI-251.

European Community, Declaration on Yugoslavia, 16 December 1991, United Nations Documents, 16
December 1991, UN Doc. No. A/46/805, Annex S1-242.

United Nations, General Assembly, Resolution 46/236, Admission of the Republic of Slovenia to
membership in the United Nations, 22 May 1992, UN Doc. No. A/RES/46/236; United Nations, General
Assembly, Resolution 46/238, Admission of the Republic of Croatia to membership in the United Nations,
22 May 1992, UN Doc. No. A/RES/46/238.

Croatia’s Memorial, para. 2.21; Slovenia’s Memorial, paras 2.105 (iv), 3.05; Transcript, Day 1, p. 56:15-
17; Transcript, Day 3, pp. 15:9-11, 68:22-69:4l; Transcript, Day 8, p. 162:22-24.

Slovenia’s Memorial, paras 2.105 (iv); see also Transcript, Day 1, pp. 57:17-58:20; Transcript, Day 2,
p. 195:17-21; Transcript, Day 4, pp. 182:24-183:7.

Croatia’s Memorial, paras 2.22, 3.17-3.18, citing Badinter Commission, Opinion No. 7, pp. 1512, Annex
HRLA-61; Transcript, Day 2, p. 96:9-13.

Transcript, Day 1, p. 52:7-16.
Croatia’s Memorial, para. 2.22; see also Transcript, Day 2, p. 101:16-20.
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40.

41.

42.

which Croatia finds confirmed in a map published in Slovenia in 1991,% as well as in minutes of

initial negotiations.®

Following Croatia’s review of the legislation adopted by Slovenia since 2001 regarding maritime

areas, Croatia concludes as follows:

Slovenia’s constant changes of position were accompanied by increasingly exorbitant claims.
Its initial position reflected the Parties” common acceptance of equidistance. Slovenia then
claimed that it was a “geographically disadvantaged state” that was not entitled to proclaim
an EEZ, but nevertheless claimed the entire Bay of Savudrija/Piran and the right of a
“territorial” exit to the high seas in the Adriatic (1993). Next it claimed to have a continental
shelf and then purported to declare an ecological zone in front of the Croatian coast (in 2003
and 2005). These acts made a negotiated settlement impossible. Recognizing this, Croatia
sought international judicial settlement in accordance with international law.5?

Slovenia, for its part, draws the following conclusion from the overview of the negotiations

between the Parties:>

- Regarding the land boundary, the initial proposals of Slovenia and Croatia from 1992
reflected the understanding of the boundary as of 25 June 1991. Because of disagreement,
compromise proposals were put forward in different forums.

- During the negotiations, Slovenia made clear on several occasions (e.g., in the Memorandum
on the Bay of Piran, during negotiations in the framework of the Mixed Diplomatic
Commission, in documentation for the Perry mediation, and during the 2001 Drnov3ek-Ra¢an
Treaty negotiations) that its vital interest is to maintain the territorial contact/access of
Slovenia to the high seas®*

- Although 2001 Drnovsek-Radan Treaty was not signed by Croatia it was a culmination of
nine years of negotiations, aiming to reaching [sic] a fair and just result and to strengthening
the good neighbourly relations between the two States.

Slovenia further emphasises that “Slovenia’s position has never been that the median line
principle [or equidistance method] would apply to the Bay [of Piran]” and points out that “Croatia
itself notes [this] in the paragraph of its Memorial discussing the 1993 Memorandum on the Bay

of Piran.”%®

50

51

52

53

54

55

Croatia’s Memorial, para. 2.22, Figure 9.3, Croatia’s Memorial, Vol. I11.

Croatia’s Memorial, para. 2.22, also referring to a Slovenian document presented to the EU during
Slovenia’s accession negotiations; see Negotiating Position of the Republic of Slovenia, Intergovernmental
Conference on the Accession of the Republic of Slovenia to the European Union, Ljubljana,
18 December 1998, Appendix, Annex HR-84; Transcript, Day 2, pp. 90:1-24, 94:21-95:3.

Croatia’s Memorial, para. 2.58; see also Croatia’s Memorial, para. 2.85 a.-d.
Slovenia’s Memorial, para. 3.68; see also Slovenia’s Memorial, paras 1.10-21.
See also Slovenia’s Counter-Memorial, paras 2.41-42.

Slovenia’s Counter-Memorial, para. 7.47, citing Croatia’s Memorial para. 9.42; Slovenia’s Reply, paras
1.02-07, 4.05, 4.57; Transcript, Day 3, pp. 25:5-26:15.
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43.

44,

45,

46.

The negotiations between the Parties concerning the land and maritime boundary in the period

between 1992 and 2001 proceeded in several stages, which will be summarized below.

1. The Draft Border Agreement Allegedly Proposed by Slovenia in 1991

According to Croatia, Slovenia presented Croatia with a draft border agreement during an initial
meeting in Ljubljana after the Parties had gained independence. Croatia states that, in the
proposed draft, the border was to be “determined by the present border between the
municipalities,” and lists respective Croatian and Slovenian municipalities in the border region.®

Croatia refers to Article 1 of this draft agreement, which provides:

Along the Dragonja River the border runs about 1 km westwards, where it turns southwestwards
and 2 km north of the settlement of Momjan again reaches the Dragonja River. From there the
border runs along the Dragonja River up to its mouth into the sea in the Bay of Piran.%’

Croatia claims that the wording of this provision “is unambiguous” as regards both the land
boundary and Slovenia’s proposal that “the Bay of Savudrija/Piran was to be divided between
Croatia and Slovenia at the 1975 Osimo Treaty line.”* Croatia therefore concludes that “on the
critical date, there was no material dispute over the boundary along the lower Dragonja River or
on the sea,” and that “Slovenia did not then consider the Bay as having the status of internal waters

or the status of a historic bay.”°

Slovenia maintains that it has “no record or recollection of any draft agreement being handed over
at or in connection with the 29 October 1991 meeting” and submits that “[i]f a draft were passed
by anyone to the Croatians, it could not have been any kind of official proposal.”® In support of
this statement, Slovenia notes that its own contemporaneous record of the meeting “makes no
mention of any draft agreement” and stated instead, inter alia, that “Slovenia and Croatia will

prepare a draft agreement.”®* Slovenia also points out that the text that Croatia contends Slovenia

56

57

58

59
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Croatia’s Counter-Memorial, para. 2.12; Transcript, Day 2, p. 90:7-12.

Croatia’s Counter-Memorial, para. 2.12, citing Republic of Slovenia, Draft Agreement between the
Republic of Slovenia and the Republic of Croatia on the Common Border, 29 October 1991, along with the
Report of the meeting, November 1991, Annex HR-285; Transcript, Day 1, p. 52:3-6.

Croatia’s Counter-Memorial, para. 2.14; Transcript, Day 1, pp. 51:17-52:2; Transcript Day 2, pp. 90:15-
91:3.

Croatia’s Counter-Memorial, para. 2.14.
Slovenia’s Reply, para. 1.04; Transcript, Day 3, p. 27:7-8; Transcript, Day 7, pp. 71:23; 72:19-73:4.
Slovenia’s Reply, paras 1.04-05; Transcript, Day 3, p. 27:13-16.
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49.

presented in 1991 is in Croatian, rather than in Slovenian, and that no map indicating the maritime

boundary is attached to it.?

Slovenia therefore disputes Croatia’s conclusion that any draft agreement that was allegedly
presented by Slovenia in 1991 could show that there “was no material dispute over the boundary
along the lower Dragonja River or on the sea.” Slovenia notes that it was only after the October
1991 meeting that Slovenia’s preparations of a draft border agreement commenced.®® Slovenia
recalls that its first proposal for a border agreement was submitted to Croatia on 26 March 1992;
that proposal “reflected the initial view of Slovenia on the land boundary and showed that the
maritime boundary was still to be determined.”% Furthermore, Slovenia emphasises that the
alleged draft agreement of 1991 does not make any reference to “equidistance” in relation to the
delimitation of the maritime boundary. Hence, the alleged proposal does “not provide evidence
of a ‘common understanding’ between the Parties that their maritime boundary would be

delimited by an equidistance line.”®

2. Negotiations in 1992-1993

The Parties both acknowledge that bilateral negotiations in respect of the land and maritime

border took place from 1992 onward.

On 26 March 1992, Slovenia had proposed to the Ministry of Foreign Affairs of Croatia a draft
agreement (which Croatia refers to in the present dispute as a “somewhat revised” version of the
draft agreement allegedly presented in October 1991).% This draft was, later the same year,
referred to by Slovenia’s Foreign Minister as “a distinct political document that does not prejudge
concrete solutions regarding the demarcation” and that “will enable the beginning of expert

work.”®" This draft agreement provided that the border follow the existing boundary, which ran
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Transcript, Day 3, p. 27:10-11; Transcript, Day 7, pp. 71:25-72:13.

Slovenia’s Reply, para. 1.06.

Slovenia’s Reply, paras 1.05-07, citing Croatia’s Counter-Memorial, para. 2.14.
Slovenia’s Reply, para. 4.05; Transcript, Day 3, p. 27:8-9; Transcript, Day 7, p. 72:14-18.

Draft Border Agreement between the Republic of Slovenia and the Republic of Croatia, 26 March 1992,
Article 1, Annex SI-253; Transcript, Day 1, p. 65:26; Transcript, Day 3, pp. 21:10-17, 27:19; Transcript,
Day 7, p. 73:4-5; see also Slovenia’s Memorial, paras 3.13-14; Croatia’s Counter-Memorial, para. 2.14;
Transcript, Day 5, p. 14:14.

Letter of Slovenia’s Foreign Minister, Dr. Dimitrij Rupel, to the Croatian Maritime Minister and President
of the Croatian State Committee for Borders, Dr. Davorin Rudolf, 26 May 1992, Annex SI-256; see also
Slovenia’s Memorial, para. 3.15; Slovenia’s Counter-Memorial, para. 2.10.
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51.
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53.

along the border Rivers Mura, Drava, Sotla, Sava, Bregana and Kolpa, the dry channel of the

Dragonja River, and boundaries between the border municipalities.5®

In Article 2 of the draft agreement, Slovenia proposed that “[t]he Parties . . . study the issue of

lateral delimitation at sea in accordance with the principles and rules of international law.”®

On 26 May 1992, at the first meeting of surveying and mapping experts, the attendees agreed that
“the definition of cadastral boundaries” would be “the point of departure for the final decision”

on the land boundary.™

On 9 August 1992, Croatia responded with a draft agreement proposing boundaries defined by
the cadastral municipalities according to an initial land survey.” Croatia stated in its proposed
Article 2 that “[t]he maritime boundary between the Republic of Croatia and the Republic of
Slovenia [run] from the Dragonja’s outfall to the tripoint with Italy in the Gulf of Trieste, which

will be established according to international criteria.”

On 30 September 1992, a new draft was submitted by Slovenia. It proposed following the border
defined by the cadastral municipalities “according to original survey,” thus including within
Slovenia territories on the left bank of the Dragonja River.”? Croatia responded with a new draft
Convention, whereby the “[t]he boundary between the Republic of Croatia and the Republic of
Slovenia shall be the boundary that was considered State boundary between the two republics of
the former Socialist Federal Republic of Yugoslavia, notably the boundary between the

municipalities.””® On 10 November 1992, at a meeting of the two delegations, a provision in
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Draft Border Agreement between the Republic of Slovenia and the Republic of Croatia, 26 March 1992,
Article 1, Annex SI-253; see also Slovenia’s Memorial, para. 3.14; Slovenia’s Counter-Memorial, para.
2.10; Transcript, Day 1, pp. 64:3-65:26.

Comparison of the first Slovenian (26 March 1992) and Croatian Proposals (9 August 1992) of the Land
and Maritime Boundary, Annex S1-429; Croatia’s Counter-Memorial, para. 2.14.

Aide-Mémoire of the Meeting of Surveying and Mapping Expert Delegations of the Republic of Slovenia
and the Republic of Croatia for the Definition of the Border, 26 May 1992, Annex SI-257; Transcript, Day
1, pp. 66:1-67:6; see also Slovenia’s Memorial, para. 3.16,

Croatia’s Memorial, para. 3.17; Croatia’s Counter-Memorial, para. 2.15; Slovenia’s Counter-Memorial,
para. 2.11; Transcript, Day 3, p. 21:12-13.

Draft Agreement between the Republic of Slovenia and the Republic of Croatia on the Common State
Border adopted by the Government of the Republic of Slovenia, 24 September 1992, Annex SI-262; see
also Slovenia’s Memorial, para. 3.19; Croatia’s Counter-Memorial, para. 2.17; Transcript, Day 3, p. 21:13.

Convention between the Republic of Croatia and the Republic of Slovenia on Common State Border, Draft,
4 November 1992, Annex SI-264; see also Slovenia’s Memorial, para. 3.20; Croatia’s Counter-Memorial,
para. 2.18; Transcript, Day 3, p. 21:14.
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56.

Croatia’s draft Convention to the effect that “the boundary of cadastral municipalities of the

original survey is considered as the initial situation” was held by Slovenia to be unclear.”

At this second exchange of drafts, Slovenia’s proposal did not contain a provision on the maritime
boundary.”™ Croatia proposed for its part, in Article 1, that “the boundary on rivers and at sea . . . be
delineated and demarcated on the basis of international rules and criteria.” ® At a meeting

following this exchange, Slovenia proposed omitting such a provision.”

Contrary to Slovenia’s position, Croatia asserts that “[u]ntil 1993 Slovenia expressed no
disagreement with Croatia that the maritime delimitation should follow an equidistance line from
the land boundary terminus through the Bay seawards to the maritime boundary with Italy,”
referring to the minutes of early negotiations between the Parties, which “contain no Slovene

proposal which differed from this approach.”®

3. The Parties’ Expert Groups

Expert groups were established jointly by the Parties (“Parties’ Expert Groups”).” They held
meetings between December 1992 and June 1993. A meeting of surveying and mapping experts
took place on 15 March 1993 in order to “determine, in broad terms,” discrepancies in the Parties’
“interpretations of the course of the cadastral border” and “merely set up a basis for future
work.”8 The surveying and mapping experts adopted a common report on 2 June 1994 (“1994

Report8). When comparing the Parties’ data, the experts noted the following:

2.1 Basic facts

- The comparison of the data on the course of the border was carried out on 244 sheets of
topographic maps at a scale of 1:5000 containing each side’s interpretation of the course
of the border as depicted by their respective surveying and mapping expert groups;
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Slovenia’s Memorial, para. 3.21.

Draft Agreement between the Republic of Slovenia and the Republic of Croatia on the Common State
Border adopted by the Government of the Republic of Slovenia, 24 September 1992, Annex SI-262.

Convention between the Republic of Croatia and the Republic of Slovenia on Common State Border, Draft,
4 November 1992, Annex SI-264; Slovenia’s Memorial, para. 3.20.

Slovenia’s Memorial, para. 3.21.

Croatia’s Memorial, paras 2.22, 2.35, also referring to a Slovenian document presented to the EU during
Slovenia’s accession negotiations; see Negotiating Position of the Republic of Slovenia, Intergovernmental
Conference on the Accession of the Republic of Slovenia to the European Union, Ljubljana, 18 December
1998, Appendix, Annex HR-84; Croatia’s Counter-Memorial, para. 2.19.

Slovenia’s Memorial, para. 3.22.
Slovenia’s Memorial, para. 3.24; see also Croatia’s Counter-Memorial, para. 2.20.

Joint Report of the Surveying and Mapping Experts of the Republic of Slovenia and the Republic of Croatia
on the basis of past meetings, 2 June 1994, Annex S1-282.
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- There are 166 cadastral communities on the Slovenian side of the border and 161 on the
Croatian side;

- The length of the land border between the Republic of Slovenia and the Republic of
Croatia, calculated on the basis of digital data, is 670 km.

2.2 The following was established on the basis of the adopted criteria (Item 1.2 of this Joint
Report):

- T7%, i.e. approximately 510 km, of the joint border is “in line with the set criteria”;

- 10%, i.e. approximately 70 km, of the joint border has not yet been agreed upon (a
discrepancy of up to 2 cm on maps);

- With regard to 13%, i.e. approximately 80 km, of the joint border, significant
discrepancies (discrepancies exceeding 2 cm on maps) have been established, namely in
the areas along the rivers Mura and Drava, and at the confluence of the rivers Sotla, Sava
and Bregana, in the Sekuli¢i cadastral municipality, along the Cabranka, at Sneznik, in
the Topolovec cadastral municipality and along the Dragonja river (between the
cadastral municipalities of Raven and Se¢ovlje on the Slovenian side and the Kastel
cadastral municipality on the Croatian side). The surveying and mapping experts were
not able to compare the data regarding the border from Cabar to the sea. Detailed
information is contained in the minutes of the meetings of surveying and mapping
experts. 82

4, Slovenia’s 1993 Memorandum on the Bay of Piran and Croatia’s Reaction
57.  In April 1993, Slovenia issued a Memorandum on the Bay of Piran,® which stated:

The Republic of Slovenia advocated the maintenance of the integrity of the Bay of Piran
under its sovereignty and jurisdiction and the exit to the high seas on the basis of admissible
criteria of international law and taking into consideration the specific situation of the
Republic of Slovenia.

The Republic of Slovenia holds a view that the Bay of Piran is a case sui generis which
dictates exclusive regard of the historic title and other special circumstances. Slovenia,
therefore, resolutely rejects the application of the criterion of the median line, which would
— in the case of the Bay of Piran — represent an unjust and impractical solution for the
Republic of Slovenia, entirely contrary to the historical and actual state in the Bay of Piran.

58.  Asregards “the maritime boundary with the Republic of Croatia outside [the Bay],” the Slovenian

Memorandum took the following position:

[Clonsidering the specific situation, the principle of equity — implying also the so-called
special circumstances deriving from Article 12 of the 1958 Convention on Territorial Waters
and Contiguous Zone — also has to be taken into consideration. The Republic of Slovenia
undoubtedly meets the requirements for the application of this institute, since it belongs to
the group of the so-called geographically disadvantaged States which, due to their geographic
position, cannot declare their exclusive economic zone. The vital question of acquisition of
sufficient quantities of national resources for the survival of the Slovene nation is also raised

82 Ibid.

8 Memorandum on the Bay of Piran, Ljubljana, 7 April 1993, Annex SI-272; Slovenia’s Memorial, para.
3.06; Letter of Prime Minister of the Republic of Slovenia, Dr. Janez Drnov3ek to the Prime Minister of the
Republic of Croatia, Nikica Valenti¢, 5 May 1993, Annex SI-273; see also Slovenia’s Memorial, para. 3.06;
Croatia’s Counter-Memorial, para. 2.21.

8 Memorandum on the Bay of Piran, Ljubljana, 7 April 1993, p. 3, Annex SI-272.
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60.
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here. Therefore, the Republic of Slovenia is of the opinion that it is necessary, in accordance
with the principle of equity and considering the institute of special circumstances, to draw
the maritime boundary with the Republic of Croatia in such a way as to ensure that the
territorial waters of the Republic of Slovenia would, at least at a narrow section, join the high
seas of the Adriatic. &

Slovenia argues that in this Memorandum it had made its position clear to Croatia in May 1993,
as regards the Bay of Piran being integrally under Slovenia’s sovereignty and jurisdiction, and
concerning Slovenia’s vital interest in a territorial junction to the high seas of the Adriatic.

Slovenia maintains that its position was made clear on many occasions thereafter.®

Croatia alleges that the 1993 Memorandum marks “the first time Slovenia claimed sovereignty
over the entire Bay” and the first time Slovenia “rejected the use of the equidistance method.”®
It notes that this change in Slovenia’s position came “a full two years after independence.”8®
Slovenia answers that it “seems rather natural” for it to have “formulated its claim when it realised
that it was challenged by its new neighbour” (Croatia). It notes that a passage of time of two years
from independence until the 1993 Memorandum “is not that long a lapse of time.”®® Slovenia
notes that this also explains why the Slovenian Government had initially indicated to the Badinter

Commission that it had no territorial disputes with its neighbours.*

On 26 May 1993, the Committee on International Relations of the National Assembly of the
Republic of Slovenia adopted certain “Standpoints and Conclusions.” As highlighted by Slovenia,

its points VI and VI read as follows:

VI.

The most important criterion for the determination of the land frontier is municipality
boundaries and/or boundaries of cadastral municipalities . . .

Should the Republic of Croatia insist on the current territorial claims both at land and at sea,
the National Assembly hereby instructs the Government of the Republic of Slovenia to raise
claims — based on historic facts — which would ensure respect for the inviolability of our
territory and the realisation of Slovenia’s interests.

VII.

As regards the Bay of Piran, the National Assembly of the Republic of Slovenia reiterates
the fact that in recent history, the Republic of Slovenia has had indisputable jurisdiction over
the Bay of Piran. It has managed it accordingly and provided for its protection and
preservation. The Bay of Piran belongs to the Republic of Slovenia also in accordance with
the principle of international law of uti possidetis.
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Memorandum on the Bay of Piran, Ljubljana, 7 April 1993, p. 5, Annex SI-272.

Transcript, Day 3, pp. 28:2-29:20.

Croatia’s Counter-Memorial, para. 2.22; Transcript, Day 1, p. 50:11-22; Transcript, Day 2, p. 91:6-17.
Transcript, Day 5, pp. 14:23-15:3.

Transcript, Day 4, pp. 20:16-21:5.

Transcript, Day 4, p. 21:6-15.
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64.

As regards exit to the high seas, the National Assembly underlines that the Republic of
Slovenia, throughout recent history, has indisputably had unhindered exit to the high seas.
This is the reason why the National Assembly points out that exit to international waters is
an inherent right of the Republic of Slovenia.®!

On 18 November 1993, the Assembly of Croatia adopted “Standpoints” concerning the frontier

in the Bay and the area of the Dragonja River, which provided, inter alia:

1.
Equidistance method to be applied in the Piran Bay, i.e., each point of the borderline should
be equally distant from Croatian and Slovenian coasts (centre-line);

2.
in the Dragonja river area the borderline runs along the St. Odorik channel by which Dragonja
flows into the sea as of 25 June 1991 . . . .%2

5. Joint/Mixed Diplomatic Commission and Expert Group

On 30 July 1993, the Parties signed an Agreement on the Establishment and the Mandate of Joint
Bodies for the Identification and Demarcation of the State Border.*®* A Diplomatic Commission
for the Identification and Demarcation of the State Border between the Republic of Croatia and
the Republic of Slovenia (“Joint/Mixed Diplomatic Commission”)® was established pursuant to

this Agreement in order to conduct the negotiations on the boundaries.

The Joint/Mixed ® Diplomatic Commission established a subsidiary Joint/Mixed Croatian-

Slovenian Commission for Border Demarcation, Maintenance and Renewal of the State Border

91

92

93

94

95

Standpoints and Conclusions of the National Assembly of the Republic of Slovenia on the Frontier between
the Republic of Slovenia and the Republic of Croatia, 26 May 1993, Annex SI-275; Slovenia’s Memorial,
para. 3.09; Croatia’s Counter-Memorial, para. 2.24; Transcript, Day 3, p. 29:8-11.

Standpoints of the Republic of Croatia Regarding the Determination of the State Border in the Piran Bay
and the Dragonja River Area, Zagreb, 18 November 1993, Annex HR-70; Croatia’s Memorial, para. 2.39;
Standpoints of the Republic of Croatia concerning the State Frontier in the Bay of Piran and in the Area of
the Dragonja River, 18 November 1993, Annex S1-278; see also Slovenia’s Memorial, para. 3.10; Croatia’s
Counter-Memorial, para. 2.26.

Agreement between the Governments of the Republic of Croatia and the Republic of Slovenia on the
Establishment and the Mandate of Joint Bodies for the Identification and Demarcation of the State Border,
30 July 1993, Official Gazette of the Republic of Croatia (Treaties), No. 1/1997, Annex HRLA-63;
Agreement between the Government of the Republic of Slovenia and the Government of the Republic of
Croatia on the Establishment and Composition of Joint Bodies for the Establishment and Demarcation of
the State Border, Cateske Toplice, 30 July 1993, Official Gazette of the Republic of Slovenia, (International
Treaties), No. 16/1993, Annex SI-277; Croatia’s Counter-Memorial, para. 2.27; Transcript, Day 3, p. 22:4-7.

Minutes of the 1st Regular Session of the Joint Croatian-Slovenian Commission for Border Demarcation,
Maintenance and Renewal of the State Border (Sremic) [Krsko], 14 September 1995, Annex II: Rules of
Procedure, Annex HR-75, Annex Ill: Instructions for the Work of the Joint Expert Group for Collating
Non-aligned Cadastral District Borders, Sec. 2.1, Annex HR-75; Transcript, Day 3, p. 23:8-24; see also
Croatia’s Memorial, paras 1.13, 4.18-26,

It is noted that, in relation to the Joint/Mixed Diplomatic Commission and its related Expert Group and

Border Demarcation Commission, the Parties have proposed slightly different translations of their names,
with Croatia proposing to translate the Croatian term “mjeSovitu” as “Joint”; and Slovenia proposing to
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65.

66.

67.

68.

(“Joint/Mixed Border Demarcation Commission”). At its meeting on 13-14 September 1995, this
subsidiary commission set up an expert group (the “Joint/Mixed Expert Group” or “Expert
Group”) made up of geodetic and technical experts with the task to identify the contested parts of

the land boundary.

Within the Joint/Mixed Diplomatic Commission, Slovenia claims that it took the following initial

positions:

- balanced alignment of the land boundary
- the integrity of the Bay of Piran, and
- territorial access to the high seas . . . .%

Slovenia claims that Croatia took the following initial positions:

- to keep all parts it possesses at the land part,

- the strict equidistance line in the Bay of Piran and its continuation until the Osimo boundary
in the direction to Gradez,

- aterritorial contact with Italy that is as long as possible, and,

- enabling innocent passage for Slovenia through Croatia’s territorial sea.%

Croatia disputes this view of its initial position. While Croatia acknowledges that it sought “to
keep all parts it possess[ed] at the land part,” there was “no particular need for Croatia to insist
on territorial contact with Italy.”®® Croatia believes Slovenia has introduced this position in order
to equate it with Slovenia’s desire for “territorial access to the high seas.”®® Croatia also disputes
Slovenia’s characterization that Croatia was “willing to make big concessions on the Bay during

the negotiations.”*%®

On 15 February 1994, at the first meeting of the Joint/Mixed Diplomatic Commission, Slovenia
proposed the following with respect to the border in the Dragonja River area and the maritime

areas, which was not accepted by Croatia:

Considering the proposal of the Republic of Croatia that after the delimitation a part of the
territory and rights of the Republic of Slovenia as at 25 June 1991 (the territory south of the
Dragonja River, a half of the Bay of Piran and control over the access to the high seas)
belongs to Croatia and considering that the dissolution of the former SFRY has brought
about, in certain aspects, a special delimitation case, the Republic of Slovenia suggests that
the two states peacefully define in a treaty that the state border runs in Istria from the Secovlje

96

97

98

99

100

translate the Slovenian “me3ano” term as “Mixed”. Without prejudice to either Party’s position, the
translation “Joint/Mixed” is used in the following sections, except when describing either Party’s position
or documents adduced by a Party, in which case each Party’s favoured translation is used.

Slovenia’s Memorial, para. 3.31.
Slovenia’s Memorial, para. 3.32.

Croatia’s Counter-Memorial, paras 2.28-30.
Croatia’s Counter-Memorial, para. 2.30.
Croatia’s Counter-Memorial, para. 2.31.
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70.

111 cadastral municipality and along the northern coastal part of the Savudrija Promontory;
from there on the maritime boundary will be defined in such a way as to enable the Republic
of Slovenia to have free exit to the high seas.%

In 1994, Slovenia adopted a law which declared the settlements Skudelin, Buzin and Skrile on
the south bank of the Dragonja River to be part of the Slovenian Municipality of Piran.%
According to Croatia, this was intended to establish a more favourable position for Slovenia in
relation to a future maritime delimitation.'% In response, the Croatian Parliament adopted a
special Declaration condemning the Slovenian law.% Slovenia subsequently amended the
legislation, suspending its application to the above settlements pending the definition of the border

between the Republic of Slovenia and the Republic of Croatia.'%®

On 23 February 1995, at the third meeting of the Joint/Mixed Diplomatic Commission, the Joint

Minutes adopted the following conclusions emphasised by Slovenia:

a) The Mixed Diplomatic Commission expressed optimism regarding further definition of
the border line on land. The Slovenian side is of the opinion that the boundaries of cadastral
municipalities on the day of the declaration of independence of both countries, 25 June 1991,
constitute the basic criterion for the definition of the state border along the entire border
between the two countries. By contrast, Croatia is of the opinion that boundaries of cadastral
municipalities are only one among the essential criteria in the definition of the border line;
however, the factual situation as at 25 June 1991, i.e. on the day of the declaration of
independence of both countries, is the prevailing factor in defining the state border. The
Croatian side again pointed to the issue of the Trdinov vrh or Sveta Gera.

b) As regards the maritime boundary, both delegations agreed that none of the sides may
withdraw from the official positions of the Republic of Slovenia and the Republic of Croatia
represented so far and contained in the Memorandum on the Bay of Piran of 7 April 1993
and the positions of the Republic of Croatia on the definition of the state border in the Bay
of Piran and in this regard in the basin of the Dragonja River of 18 November 1993. The
Diplomatic Commission decided that negotiations on the future course of the border need to
be continued. 1%
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Draft Conclusions of the Slovenian Delegation of the Mixed Diplomatic Commission for the Border
between the Republic of Slovenia and the Republic of Croatia, 4 February 1994, Annex SI-279; see also
Slovenia’s Memorial, para. 3.34.

Law on the Establishment of Municipalities and the Determination of Their Territories, Official Gazette of
the Republic of Slovenia, No. 60/1994, Annex SI-750; see also Croatia’s Memorial, para. 2.30.

Croatia maintains these settlements are in Croatia; Croatia’s Memorial, para. 2.30 and Chapter 5.
Declaration on the Condemnation of the Unilateral Act of the Parliament of the Republic of Slovenia,
Parliament of the Republic of Croatia, Official Gazette of the Republic of Croatia, No. 71/1994, Annex HR-71.

Croatia’s Memorial, para. 2.31, referring to Law on Changes and Amendments to the Law on the
Establishment of Municipalities and the Determination of Their Territories, Official Gazette of the Republic
of Slovenia, No. 69/1994, Article 2 and Article 6(a).

Joint Minutes of the third meeting of the Mixed Diplomatic Commission for the Establishment and

Demarcation of the State Border between the Republic of Slovenia and the Republic of Croatia Otocec
(Slovenia), 23 February 1995, Annex SI-285; Slovenia’s Memorial, para. 3.36.
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74.

Both Parties note that on 20 September 1995, at a meeting of the two Prime Ministers, Slovenia
proposed that “a small part of the Bay of Piran” be allotted to Croatia, a proposal which in
Croatia’s view required that “nearly the entire Bay of Piran be accorded to Slovenia, as well as a
territorial corridor through the territorial sea of Croatia, thus providing Slovenia with territorial
contact with the high seas.”*” The Slovenian proposal was rejected by Croatia. 1°® According to

Slovenia, Croatia proposed that Slovenia have two-thirds of the Bay.1%

In the course of bilateral negotiations between 1993 and 1995, including at Prime Minister level,
the Parties concluded two treaties on Marine Fisheries, in 1994 and 1995, allowing Slovenian

fishermen to fish in Croatian territorial waters under certain conditions.*°

On 20 December 1996, the Expert Group issued an official report signed by both Parties (“1996
Report”)!!! and approved by the Joint/Mixed Border Demarcation Commission.'? This report
concluded that 9% (or 60 km) of the Parties’ common land boundary was “unaligned”, meaning
that “cadastral district boundaries were separated by more than 50 m.”*** The Border Demarcation
Commission also prepared cartographic material which in its view was “sufficient for the

preparation of the agreement on common State boundary.”*#

In respect of the 1996 Report, Croatia submits that only “[a]long the approximately 60 km where

the Parties’ cadastral district boundaries were found not to be aligned, the international boundary
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110
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112

113
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Croatia’s Memorial, para. 2.41.

Croatia’s Memorial, para. 2.41, referring to Letter of the Chairman of the State Border Commission of the
Republic of Croatia, Dr. Hrvoje Kagi¢, to Dr. Iztok Simoniti, No. 50408-95-1, Zagreb, 21 September 1995,
Annex HR-76.

Slovenia’s Memorial, para. 3.37; Transcript, Day 3, p. 30:9-18.
Slovenia’s Memorial, paras 9.127-32.

Joint Croatian-Slovenian Expert Group for Collating Unaligned Borders of Cadastral Districts, State
Border, Republic of Croatia — Republic of Slovenia: Joint Report on the Results of the Collation of the
Records of Cadastral District Borders in Areas of Greater Discrepancies, 20 December 1996, Annex HR-
80; Joint Report of the Mixed Slovene-Croatian Expert Group for the Comparison of Cadastral Boundaries
Displaying Discrepancies, Zagreb, 20 December 1996, Annex SI-293; see also Croatia’s Memorial, para.
1.13; Slovenia’s Memorial, para. 3.38.

Minutes of the 3rd Regular Session of the Joint Croatian-Slovenian Commission for Demarcation,
Maintenance and Renewal of the State Border, Catez ob Savi, 7 March 1997, Annex HR-81; see also
Croatia’s Memorial, paras 2.32, 4.25; Slovenia’s Memorial, para. 3.38; Transcript, Day 1, p. 68:19-23.

Mixed Slovenian-Croatian Expert Group for the comparison of cadastral boundaries displaying
discrepancies, State Border Republic of Slovenia—Republic of Croatia, Joint Report on the results of the
comparison of cadastral boundaries in the areas displaying significant discrepancies, Zagreb, 20 December
1996, point 2, Annex S1-293; Joint Minutes of the third meeting of the Mixed Diplomatic Commission for
the Establishment and Demarcation of the State Border between the Republic of Slovenia and the Republic
of Croatia (hereinafter referred to as the Diplomatic Commission), Otocec (Slovenia), 23 February 1995,
Annex SI-285; Transcript, Day 1, pp. 68:24-69:7; see also Croatia’s Memorial, para. 2.31; Slovenia’s
Memorial, paras 3.38, 5.74.

Slovenia’s Memorial, para. 3.38.

PCA 200993 21



75.

76.

was disputed.”!® Slovenia objects to Croatia’s reliance upon the 1996 Report. In its view, “this
report, of a technical nature, was merely one step in the efforts to reach political agreement on the
course of the land boundary.”*'® According to Slovenia, the Expert Group did not compare the
cadastral records of the entire land boundary.*” Slovenia asserts that the Expert Group’s task was
instead “to identify (only) the cadastral boundary discrepancies,” as the body “had no mandate or
power to identify ‘those parts of the border that, on the date of independence, were agreed, and
those parts that were in dispute’, as Croatia states.”*!® Slovenia argues in this regard that “under
the 1993 Agreement the power to determine the boundary remained with the two
governments.”*® Croatia, however, maintains that the 1996 Report resulted from a process in
which “the Parties themselves, following independence, jointly compared their cadastral

boundaries precisely in order to determine the disputed and agreed parts of the boundary.”1%

At a meeting in March 1997, the Joint/Mixed Diplomatic Commission noted that the remaining
discrepancies “could not be settled solely by the principles of geodetic alignment.”*?! Following
an unsuccessful attempt to reach agreement at the Foreign Ministers’ level in October 1997, the

Joint/Mixed Diplomatic Commission met one last time in July 1998.122

During this final meeting, the Joint/Mixed Diplomatic Commission adopted minutes with
“Agreed Conclusions”. Slovenia cites those Conclusions as evidence that no agreement on the
boundary resulted from the process.'?®* According to Slovenia, “[i]t was envisaged that the
following meeting of the Mixed Diplomatic Commission would be devoted to the maritime

issues,” but “it was not possible even to agree on the agenda of the next meeting of the Mixed
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Croatia’s Memorial, para. 4.3; Croatia’s Reply, para. 2.18.

Slovenia’s Counter-Memorial, paras 2.12, 2.20; Transcript, Day 3, pp. 22:20-23:3, 32:1-23.
Transcript, Day 3, p. 89:6-9; Transcript, Day 8, pp. 88:18-91:17.

Slovenia’s Counter-Memorial, para. 2.20; Transcript, Day 8, p. 91:14-17.

Transcript, Day 3, pp. 31:22-26, 33:5-6.

Croatia’s Reply, para. 2.5; Transcript, Day 5, p. 150:5-17.

Croatia’s Memorial, para. 2.32; Slovenia’s Counter-Memorial, paras 2.21-23; Transcript, Day 1, pp. 88:26-
89:21.

Joint Minutes and Joint Statement of the 4th Meeting of the Mixed Diplomatic Commission for the
Definition and Demarcation of the State Border between the Republic of Croatia and the Republic of
Slovenia, 21 July 1998, Zagreb, Annex SI-298; see also Croatia’s Memorial, para. 2.32; Slovenia’s
Memorial, para. 3.41.

Transcript, Day 2, p. 24:1-5, referring to Joint Minutes and Joint Statement of the 4th meeting of the Mixed
Diplomatic Commission for the definition and demarcation of the state border between the Republic of
Croatia and the Republic of Slovenia, 21 July 1998, Annex SI-298.
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80.

Diplomatic Commission — Croatia cancelled the meeting called by Slovenia just a few hours

before the meeting was due to take place.”*?

6. The 1997 Agreement on Local Border Traffic and Cooperation

On 28 April 1997, the Parties concluded an Agreement on Local Border Traffic and Cooperation
(“SOPS/LBTA"),'? for a period of three years, to be extended tacitly for each subsequent year.?

The Agreement concerned both the land border and the maritime areas.
With respect to those areas, Article 47(1) of the SOPS/LBTA provides as follows:

Each Contracting Party shall, with a view to ensuring unhindered continued cooperation and
development in border sea fishing, reciprocally facilitate fishing in its border area in the sea,
as provided for in Article 1, Paragraph 4, for fishers having permanent residence or the seat
of a company in the border area of the other Contracting Party.?’

Pursuant to Articles 1(3) and 1(4) of SOPS/LBTA, the SOPS/LBTA applies to the following area:

3. The border area at sea under this Agreement shall be the sea area under sovereignty of
each of the Contracting Parties, situated to the north of the 45 degrees and 10 minutes parallel
north latitude along the west Istrian coast, from the outer limit of the territorial sea of the
Republic of Croatia, where this parallel touches the land of the west Istrian coast (the cape
Grgatov rt Funtana).

4. The border area at sea for sea fishing in the border area shall be limited to the respective
territorial seas of the Contracting Parties within the border area at sea under Paragraph 3
hereof. The sea fishing area provided for under the SOPS, of approximately 1,200 sq km.*2®

Article 59 of the SOPS/LBTA provides:

The provisions of this Agreement do not in any way prejudice the determination and
demarcation of the state border between the Contracting Parties.?°
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Slovenia’s Counter-Memorial, para. 2.32.

Agreement between the Republic of Croatia and the Republic of Slovenia on Local Border Traffic and
Cooperation (LBTA), done in Ljubljana on 28 April 1997, Official Gazette of the Republic of Croatia
(Treaties), No. 15/1997, Annex HRLA-64; Agreement between the Republic of Slovenia and the Republic
of Croatia on Border Traffic and Cooperation (SOPS), Annex SI-295; Croatia’s Counter-Memorial, para.
2.36; Transcript, Day 4, p. 33:1-3.

Slovenia’s Memorial, para. 9.135, referring to SOPS, Article 60.

Transcript, Day 4, p. 33:6-9.

Croatia’s Memorial, para. 2.42; Slovenia’s Memorial, para. 9.137 (Slovenia’s translation quoted);
Transcript, Day 4, p. 33:9-15.

Agreement between the Republic of Slovenia and the Republic of Croatia on Border Traffic and
Cooperation, 28 April 1997, Article 59, Annex SI-259.
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82.

83.

Slovenia argues that the SOPS/LBTA nevertheless remains relevant in the present dispute on the
basis of its recognition of a Croatian-Slovenian “border area at sea.”**® Slovenia asserts that it
“sheds light on what the parties considered to be the relevant coasts for their maritime
activities.”*®! Croatia objects to Slovenia’s reliance on the SOPS/LBTA to establish the area
relevant to delimitation. This objection is based on the fact that Article 59 of the SOPS/LBTA

provides that the agreement “is expressly without prejudice to delimitation.”*?

The SOPS/LBTA provisions on land were swiftly implemented.!3® However, the Parties faced
difficulties in implementing the fisheries provisions.!3* As a result of those difficulties, incidents
occurred in July, August and September 2002.2% In an effort to remedy the situation, the Parties
managed to agree on a provisional implementation of the SOPS/LBTA (Arrangement on the
Temporary Implementation of Articles 47 and 52 of SOPS/LBTA).1%¥ This arrangement applied
until 30 April 2004.%%7

In 2004, following Slovenia’s accession to the European Union (“EU”), the EU informed Slovenia
that the EU had competence over the fishing provisions of SOPS/LBTA.* The Parties’
discussions over implementation of the SOPS/LBTA thereafter continued with the European
Commission. In 2005-2006, the European Commission proposed draft implementing rules.**® In

2007, it appointed two fisheries experts to present recommendations on the implementation.4
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Slovenia’s Counter-Memorial, para. 2.59.

Transcript, Day 4, p. 33.

Transcript, Day 5, p. 110:1-8.

Slovenia’s Memorial, para. 9.140.

Croatia’s Memorial, para. 2.44; Slovenia’s Memorial, paras 9.140 et seq.
Slovenia’s Memorial, para. 9.141.

Arrangement on the temporary regime for the implementation of provisions under Articles 47 to 52 of the
Agreement on Border Traffic and Cooperation, 10 September 2002, Annex SI-328; Background Paper on
the Fisheries Aspects of the Agreement between the Republic of Croatia and the Republic of Slovenia on
Local Border Traffic and Co-operation (LBTA), Croatian Paper (September 2007), Annex HR-113; see
also Croatia’s Memorial, para. 2.44; Slovenia’s Memorial, para. 9.142.

Croatia’s Memorial, para. 2.44 (stating May 2004 as the relevant date); Slovenia’s Memorial, para. 9.145;
Transcript, Day 8, p. 53:6-11.

Letter from the Directorate-General for Fisheries of the European Commission to the Ministry of
Agriculture, Forestry and Food of Slovenia, No. FISH.B.3/MC/geD(2004)13677, 26 August 2004, Annex
S1-348.

Slovenia’s Memorial, para. 9.150.

Recommendation on Implementation of the Fisheries Provisions of the Agreement between the Republic
of Slovenia and the Republic of Croatia on Border Traffic and Cooperation (LBTA) by Mr. Stefan de Maré
and Mr. Olu Poulsen, Brussels, 14 March 2008, Annex HR-114.
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Finally, according to Croatia, it was agreed during its EU accession negotiations that the fishing
rights of the Parties under the SOPS/LBTA, would be included in the relevant EU fisheries
regulations and that they would be implemented as of the date the Award delivered by this
Tribunal enters into force. ' Slovenia, however, “does not agree that the SOPS fisheries
provisions have been subsumed in Croatia’s EU Accession Treaty,” and asserts that “they are
separate legal instruments which provide separate legal bases for the protection of the parties’

mutual fishing rights.”142

As to the further relevance of the SOPS/LBTA to the present dispute, Slovenia disputes Croatia’s
characterization of the SOPS/LBTA as an agreement dividing fishing areas using a median line.**
Slovenia instead argues that it “never agreed to the application of equidistance, whether in the

context of the SOPS Agreement or otherwise.”4

7. Negotiations in 1998-1999

Between 1998 and 1999, the Parties resumed bilateral negotiations at the Foreign Ministers’ level.
According to Slovenia, the Ministers had by November 1998 “agreed that 91.1% of the land
boundary was coordinated.”**> At the meetings, the Parties maintained their diverging views as
regards the Dragonja River area and the maritime issues.*® Moreover, Slovenia asserts that it
“clearly expressed” that its territorial access to the high seas was “of utmost importance to

Slovenia.”**” According to Slovenia, the outcome of these negotiations was “inconclusive.”4

Croatia asserts that during the 1998-1999 negotiation period, “Slovenia staged various political

events in the vicinity of the common border with Croatia along the Dragonja River.”*® Croatia
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Transcript, Day 5, p. 111:5-8; Croatia’s Memorial, para. 2.46, referring to Treaty between the Member
States of the European Union and the Republic of Croatia Concerning the Accession of the Republic of
Croatia to the European Union, Official Gazette of the Republic of Croatia (Treaties), No. 2/2012, Annex
11, 5. Fisheries, Annex HRLA-78.

Transcript, Day 8, pp. 52:3-53:5; Slovenia’s Memorial, para. 9.153, referring to Common Position,
CONF/HR-10/11, 6 June 2011, Chapter 13 — Fisheries, pp. 3, 14, Annex SI-424; Annex Ill, Point 5 to the
Accession Treaty concerning the accession of the Republic of Croatia to the European Union, Annex SI-
428.

Slovenia’s Counter-Memorial, para. 2.57, citing Croatia’s Memorial, para. 2.44.
Slovenia’s Counter-Memorial, para. 2.57.

Slovenia’s Memorial, para. 3.42; Transcript, Day 1, p. 69:8-12.

Slovenia’s Memorial, paras 3.42-44.

Slovenia’s Memorial, para. 3.45.

Transcript, Day 3, p. 24:9-13.

Croatia’s Counter-Memorial, para. 2.33.
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characterizes this as an attempt to “promote a ‘historical’ justification for the novel expansion of

its territorial claims.”1°

On 26 March 1999, the Croatian Parliament adopted a Declaration on the Inter-State Relations
between Croatia and Slovenia.'®* This set out possible solutions for the Dragonja River area and
the delimitation of the Bay and required the Croatian Government to submit to parliamentary

approval, prior to signature, any final draft border agreement with Slovenia.!?

These negotiations produced no agreement on the land boundary. According to Croatia, “the

territorial disputes identified by the Joint Expert Report remain unsettled.”*>

Nor was agreement achieved on the maritime issues. The Croatian side successively proposed to
divide the Bay in a ratio 1/3:2/3, and then 1/4:3/4, in favour of Slovenia. Both proposals were
rejected by the Slovenian side.*> Similarly, no agreement was reached on Slovenia’s territorial
access to high seas. In the course of these meetings, the Croatian Foreign Minister took the view

that the dispute should be submitted to third-party dispute settlement.

In 1999, the Parties agreed to mediation of the disagreement over the delimitation of the territorial
sea by Dr. William Perry, former U.S. Secretary of Defence.® The Parties did not reach
agreement and no further meetings were held in this format after exchanges in July and November
1999.1%6 S|ovenia notes that on 7 June 1999, in the context of the mediation, Croatia had submitted
a document pursuant to which it was prepared to adjust its claim as regards an equidistance line

in the Bay. According to Slovenia, Croatia had recognized special circumstances within the
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Ibid.

Declaration on the Inter-State Relations between the Republic of Croatia and the Republic of Slovenia,
Croatian State Parliament, Official Gazette of the Republic of Croatia, No. 32/1999, Article 11, Annex HR-
85; Croatia’s Counter-Memorial, para. 2.33.

Croatia’s Memorial, para. 2.33; Para. 11 of the Declaration reads: “11. Before signing a maritime and land
border agreement the Croatian Government shall submit to the House of Representatives of the Croatian
Parliament the final draft of the agreement for approval”; Transcript, Day 5, p. 16:8-18.

Croatia’s Memorial, para. 4.26.
Slovenia’s Memorial, paras 3.42-45; Transcript, Day 3, pp. 30:9-31:7; Transcript, Day 5, pp. 14:23-15:21.

Croatia’s Memorial, para. 2.47; Slovenia’s Memorial, paras 3.46-54; Croatia’s Counter-Memorial,
para. 2.35; Transcript, Day 3, p. 24:14-18.

Croatia’s Memorial, para. 2.47; Slovenia’s Memorial, para. 3.53; see also Reply of the Republic of Croatia
to the “Positions of the Republic of Slovenia on the Delimitation of the Maritime Boundary between the
Republic of Slovenia and the Republic of Croatia”, 27 July 1999, Annex SI-308; Reply of the Republic of
Slovenia to the “Reply of the Republic of Croatia to the ‘Positions of the Republic of Slovenia on the

Delimitation of the Maritime Boundary between the Republic of Slovenia and the Republic of Croatia’”,
8 November 1999, Annex SI-309.
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93.

meaning of Article 15 of the UN Convention on the Law of the Sea (“UNCLOS”%%"),%% and
proposed as an alternative to delimitation the joint use and management of the Bay. In this
document, according to Slovenia, Croatia also argued that a corridor to the high seas was not
founded in international law.*° Slovenia further notes that Croatia had offered a regime
substantially closer to that of the high seas.'®® Slovenia considered that the Bay retained the status
of internal waters and, because the previously federal territorial sea had not been divided between
the republics, remained a maritime area held in common by the two newly independent States

until they agreed on its division.6!

8. The 2001 Drnoviek-Ra¢an Agreement

Negotiations at Prime Ministers’ level intensified in 2001. On 20 July 2001, the Parties initialled
the Draft Drnov3ek-Rac¢an Agreement on the Common State Border (2001) (“Drnoviek-Racan
Agreement”). %2 The Committee on International Relations of the National Assembly of the
Slovenia approved the Drnovsek-Racan Agreement on 19 July 2001.% However, Croatia
emphasises that the draft text was rejected by the Foreign Affairs Committee of the Parliament of

Croatia®® even before it had been submitted to the Croatian Parliament for approval.1

According to Slovenia, the Drnoviek-Racan Agreement “has considerable importance” as “the
most highly developed effort of the Parties to achieve a ‘comprehensive’ solution.”*% Slovenia
emphasises that the Drnovsek-Racan Agreement “did not reflect the status quo (uti possidetis) as

of 25 June 1991; instead, it represented a negotiated compromise, which took into account and
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United Nations Convention on the Law of the Sea, done in Montego Bay on 10 December 1982, 1833
UN.T.S. 3.

Positions of the Republic of Croatia on the Delimitation at Sea with the Republic of Slovenia, 7 June 1999,
Annex SI-306; Slovenia’s Memorial, para. 3.50.

Ibid.
Ibid.

Positions of the Republic of Slovenia on the Delimitation of the Maritime Boundary between the Republic
of Slovenia and Republic of Croatia, 11 June 1999, Annex SI-307; Slovenia’s Memorial, para. 3.51.

Draft Agreement between the Republic of Croatia and the Republic of Slovenia on the Common State
Border, 2001, Annex HR-86; Croatia’s Memorial, para. 2.48; Treaty between the Republic of Slovenia and
the Republic of Croatia on the Common State Border, Annex SI-316; Slovenia’s Memorial, para. 3.57; see
also Croatia’s Counter-Memorial, para. 2.37; Slovenia’s Counter-Memorial, paras 2.33-35.

Decision by the Committee on International Relations of the National Assembly, No. 212-08/92-5/59, 25
July 2001, Annex SI-317; Slovenia’s Memorial, para. 3.58.

Croatia’s Memorial, para. 2.49.

Declaration on Inter-State Relations between the Republic of Croatia and the Republic of Slovenia,
Croatian State Parliament, Official Gazette of the Republic of Croatia, No. 32/1999, Annex HR-85.

Slovenia’s Memorial, para. 3.60; Transcript, Day 3, pp. 4:12-15, 34:1-12.
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balanced the interests of both States on land as well as at sea.”*®” According to Slovenia, the
Drnoviek-Rac¢an Agreement “reflected a global negotiated compromise on land and on sea and
was the definitive treaty text that resulted from nine years of intensive negotiations and that both
States considered as equitable at the time.”%8 Slovenia argues that “[w]ith the initialling of the

2001 Treaty, the negotiations were regarded as concluded.”%°
The Slovenian version of the text of the Drnoviek-Racan Agreement provided, inter alia:

Acrticle 4

Junction of the Territorial Sea of the Republic of Slovenia with the High Seas

L]

(2) The width of the junction of the territorial sea of the Republic of Slovenia with the high
seas shall equal the distance from point B referred to in Article 3, paragraph 1, of this
Treaty,'’ to the Madona promontory.*™*

The Croatian version of the text of the DrnovSek-Racan Agreement provided, inter alia:

Article 4
Link of the Republic of Slovenia’s Territorial Sea with the High Seas

L]

(2) The link of the Republic of Slovenia’s territorial sea with the high seas has a width which
equals the distance between point B, as defined in Article 3, paragraph 1 of the present Treaty,
and Cape Madona."?

Croatia disputes several characterizations made by Slovenia of the Drnoviek-Racan Agreement.
It notes that the Ministerial discussion’s goal was to reach a “package” solution on “bilateral
issues that went beyond just the issue of maritime and land delimitation.”*"® It also notes that the
ratification of the SOPS/LBTA was not part of the deal, but rather “a unilateral act of Slovenia
whereby it simply confirmed its readiness to be bound by a treaty from which it benefited.”’

Furthermore, Croatia maintains that the Agreement itself, in addition to not having been approved
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Slovenia’s Counter-Memorial, para. 2.34; Transcript, Day 3, p. 4:15-21.
Slovenia’s Counter-Memorial, para. 2.47.
Transcript, Day 3, pp. 33:24-34:3.

The Tribunal understands that this is a point one-fourth of the distance between the northernmost points of
the Savudrija and Madona promontories.

Treaty between the Republic of Slovenia and the Republic of Croatia on the Common State Border, Article
4 (2), Annex SI-316; Transcript, Day 3, pp. 37:20-38:6.

Draft Agreement between the Republic of Slovenia and the Republic of Croatia on the Common State
Border, Article 3(1), Annex HR-86; Transcript, Day 3, pp. 37:20-38:6. The Slovenian term “Stik” in the
authentic version was translated into English as “Junction” in the Slovenian version, while the Croatian
term “Dodir” was translated into English as “Link” in the Croatian version.

Croatia’s Counter-Memorial, para. 2.38; Transcript, Day 5, pp. 18:6-19:7, 21:9-22:8.

Croatia’s Counter-Memorial, para. 2.39.
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99.

by the Croatian Parliament, was merely a draft text that had not been signed by Croatia, and had
merely been initialled by the head of the Slovenian delegation as a “final working adjustment”

(“kon¢na delovna uskladitev” in Slovenian).'”

Croatia asserts that “in face of Slovenia’s increasingly extreme positions with regard to the land
and maritime boundary . . . it was not possible to reach agreement,”%’® while Slovenia contends
that several incidents took place at sea as a result of Croatia’s efforts “to enforce its own view of
the maritime boundary (an equidistance line).”*’” Slovenia asserts that “after 2001, Croatia’s
position was that the dispute should be referred to international adjudication.”*’® Croatia asserts
that “for several years [after 1999], bilateral efforts to resolve the dispute over the boundary
continued,” ultimately failing because of the irreconcilable negotiating positions of the Parties.”®
According to Slovenia, bilateral discussions after 2001 were devoted to “the possible submission
of the dispute to third party settlement,” and did not constitute substantive negotiations.®® On this
basis, Slovenia asserts that the legislation adopted by the respective Parties after 2001 was

irrelevant to the boundary negotiating process. 8!

9. Negotiation of the Arbitration Agreement

Following negotiations facilitated by the European Commission, Croatia and Slovenia reached a
compromise to submit the dispute to arbitration by concluding the Arbitration Agreement on
4 November 2009.

The Parties hold different views on the circumstances of the negotiation of the Arbitration

Agreement. Thus, Croatia takes the following position in its conclusions:

e. Croatia has consistently called for the dispute to be settled by an international judicial body
applying international law. Slovenia was reluctant to follow this course, and in 2008 initiated
an open blockade of Croatia’s EU accession negotiations, notwithstanding the fact that the
bilateral boundary issue had no place in the accession process.

f. The EU supported initiatives to end the Slovenian blockade, to enable the continuation of
the Croatian accession process in early 2009.

g. In September 2009 Slovenia agreed to lift its objection to the accession process and
negotiations on the settlement of the border dispute by arbitration continued. The Parties
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Croatia’s Counter-Memorial, paras 2.40-44; Transcript, Day 5, pp. 17:3-7, 20:16-21:8.
Croatia’s Memorial, para. 2.34.

Slovenia’s Counter-Memorial, para. 2.49; Transcript, Day 3, p. 3:6-12.

Slovenia’s Counter-Memorial, para. 2.48, citing Croatia’s Memorial, paras 2.59-60.
Croatia’s Memorial, para. 2.34.

Slovenia’s Counter-Memorial, para. 2.48.

Slovenia’s Counter-Memorial, para. 2.53.

PCA 200993 29



100.

101.

102.

agreed that Croatia would be allowed to make an interpretative declaration to the effect that
nothing in the Agreement should be understood by the Tribunal as expressing or implying
any consent to Slovenia’s claim to “territorial contact” with the high seas.

Further, in Croatia’s view, the Arbitration Agreement “provides for the removal of Slovenia’s
blockade of Croatia’s EU accession negotiations.”*®® It considered that “it has been important for

Croatia to ensure that the conduct of these proceedings, as well as the outcome, should be delinked

from the accession process.”8
For its part, Slovenia describes the negotiations of the Arbitration Agreement as follows:

- Both States showed a certain flexibility regarding the form of third party settlement: while
Slovenia preferred mediation or conciliation, Croatia preferred to settle the dispute before the
International Court of Justice in accordance with Article 38(1) of the ICJ Statute. The
compromise was to agree on arbitration but taking into consideration also equity and other
grounds, not only international law, to achieve a fair and just result.

- The conclusion of the Arbitration Agreement was the result of a strong commitment of the
Slovenian and Croatian Prime Ministers to securing their countries’ vital interests. For
Slovenia the vital interest is reflected in Articles 3 and 4 of the Arbitration Agreement as they
were proposed by Rehn in June, including Slovenia’s junction to the High Sea. For Croatia
the vital interest was that Slovenia consents to the continuation of Croatian EU accession
negotiations and that the arbitral award not be delivered before Croatia became a Member of
the European Union. 18

In 2002, Croatian Prime Minister Ivica Racan proposed to Slovenian Prime Minister Janez
Drnovsek binding arbitration as a solution to the border dispute.'® Between 2003 and 2005,
Croatia proposed several times that the dispute be resolved by international adjudication at the
International Court of Justice (“ICJ”),'®” whereas Slovenia “referred to Article 33 of the Charter

of the United Nations, and its preference to settle the dispute through diplomatic means, as the
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Croatia’s Memorial, para. 2.85.
Croatia’s Memorial, para. 1.10.
Ibid.

Slovenia’s Memorial, para. 3.105.

Letter from Prime Minister of the Republic of Croatia, Mr. lvica Ra¢an, to Prime Minister of the Republic
of Slovenia, Dr. Janez Drnovsek, Zagreb, 3 September 2002, Annex HR-88; Croatia’s Memorial, para.
2.59.

Letter from the Prime Minister of the Republic of Croatia, Mr. Ivica Racan, to Prime Minister of the
Republic of Slovenia, Dr. Janez Drnovsek, Zagreb, 3 September 2002, Annex HR-88; Note verbale No.
5893/03 from the Ministry of Foreign Affairs of the Republic of Croatia to the Embassy of the Republic of
Slovenia, Zagreb, 18 November 2003, Annex HR-91; Note verbale from the Ministry of Foreign Affairs
and European Integration of the Republic of Croatia to the Embassy of the Republic of Slovenia, No.
170/06, Zagreb, 12 January 2006, Annex HR-104; Note verbale from the Ministry of Foreign Affairs and
European Integration of the Republic of Croatia to the Embassy of the Republic of Slovenia, No. 171/06,
Zagreb, 12 January 2006, Annex HR-103; see also Croatia’s Memorial, para. 2.60; Slovenia’s Memorial,
para. 3.73.
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dispute involved Slovenia’s vital interests.”*8 In 2006, Croatia repeated its invitation to refer “the

dispute over the state border delimitation at sea to an international judicial body.”*8°

In 2007, the Parties reached agreement in principle that the territorial and maritime disputes
should be referred to the 1CJ.1*° According to Slovenia, a Mixed Group of Legal Experts was
established in order to conclude a special agreement to that effect, but the three ensuing meetings
between 2008 and 2009 did not result in such an agreement.°* At the first meeting in June 2008,
the Parties exchanged separate drafts of a Special Agreement on the submission of the border
dispute to the 1CJ.192 At the two last meetings, Slovenia proposed that because the “applicable
principles [are] broader than the pure application of international law” (invoking Article 38(2) of
the Statute of the International Court of Justice), the dispute should be referred to ad hoc
arbitration; this proposal was rejected by Croatia.’® In March 2009, Slovenia’s new Prime
Minister, Borut Pahor, “terminated the functions” of the Slovenian members of the Mixed Group
of Legal Experts, because, Slovenia explains, “the report [of the latter group] assessed that under

the given mandate no progress could be achieved.”%

In December 2008, Slovenia (a member of the EU since May 2004)% raised reservations to seven

of the negotiating chapters at the Intergovernmental Accession Conference of the EU with
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Slovenia’s Memorial, para. 3.73.

Note verbale from the Ministry of Foreign Affairs and European Integration of the Republic of Croatia to
the Embassy of the Republic of Slovenia, No. 170/06, Zagreb, 12 January 2006, Annex HR-104; Note
verbale from the Ministry of Foreign Affairs and European Integration of the Republic of Croatia to the
Embassy of the Republic of Slovenia, No. 171/06, Zagreb, 12 January 2006, Annex HR-103; Croatia’s
Memorial, para. 2.60.

Croatia’s Memorial, para. 2.62; Slovenia’s Memorial, para. 3.76, Statements by Prime Ministers of the
Republic of Croatia, Dr. lvo Sanader, and the Republic of Slovenia, Mr. Janez Jan3a, Bled, 26 August 2007,
Annex HR-112; Statement of the Prime Minister of the Republic of Slovenia, Janez Jan3a, after the meeting
with the Prime Minister of the Republic of Croatia, Ivo Sanader, Bled, 26 August 2007 (Transcription),
Annex SI-366; Croatia’s Counter-Memorial, paras 2.51-52.

Slovenia’s Memorial, paras 3.77-79.

Slovenia’s Memorial, para. 3.78, referring to Special Agreement between the Government of the Republic
of Croatia and the Government of the Republic of Slovenia on the Submission of the Boundary Dispute
between the two States to the International Court of Justice, Draft Slovenian text, Annex SI-371 and Special
Agreement between the Government of the Republic of Croatia and the Government of the Republic of
Slovenia on the Submission of the Boundary Dispute between the two States to the International Court of
Justice, Draft Croatian text, Annex SI-372.

Slovenia’s Memorial, para. 3.79.
Slovenia’s Memorial, para. 3.79; Croatia’s Memorial, para. 2.62; Croatia’s Counter-Memorial, paras 2.51-
52.

Croatia’s Memorial, para. 2.63 n.69: “Croatia supported the Slovene accession process and did not seek a
final delimitation of its borders before Slovenia’s accession. Slovenia thus became a Member State of the
EU before any boundary agreement was signed with Croatia and while continuing to reject Croatian
proposals to submit the dispute for international adjudication.” See also Slovenia’s Memorial, para. 9.147.
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106.

Croatia, on the basis that “in its negotiating positions the Croatian government has been referring
to legal acts which — directly or through implementing regulations — prejudice the definition of

the border between Slovenia and Croatia.” 1%

Croatia expressed readiness to provide “a guarantee that nothing submitted by Croatia to the EU
during the accession process would be used to prejudice the final delimitation between the two
States,”*%" and in November-December 2008 responded to the proposal of the French Presidency
of the EU Council that the Parties exchange letters to a similar effect.!® The proposed assurances
were rejected by Slovenia, which considers that the “proposed texts did not meet Slovenian

concerns.”%

In January 2009, the European Commissioner for Enlargement, Mr. Olli Rehn (“Commissioner
Rehn”), launched an initiative to facilitate the resolution of the border dispute,?® proposing that
a Senior Experts Group (“SEG”) set up by the Parties resolve the border dispute and make
recommendations that the Parties would be “committed to respect.”?°* The proposal was rejected
by Croatia which maintained its position that the dispute be resolved at the ICJ in accordance with
international law and considered that “the task of the SEG should be limited to mediating the

negotiations on a Special Agreement to submit the dispute to the [1CJ].”2%
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197

198

199

200

201

202

Information on Prejudices in Certain Negotiating Chapters of Accession Negotiations for Croatia’s
Membership of the EU, Ministry of Foreign Affairs of the Republic of Slovenia, Ljubljana, 18 December
2008, p. 5, Annex HR-119; Croatia’s Memorial, para. 2.63; Slovenia’s Memorial, para. 3.81; Press Release
of Slovenian Ministry of Foreign Affairs, available at <www.mzz.gov.si/nc/en/newsroom/news/
article/141/25059/>, Annex SI-374; Information on prejudices in certain negotiating chapters of accession
negotiations for Croatia’s membership of the EU (18 December 2008), Annex SI-375.

Croatia’s Memorial, para. 2.64.

Croatia’s Memorial, para. 2.64; Slovenia’s Memorial, para. 3.81; Draft Letter from the Presidency of the
EU Council to Croatia, and Draft Reply from Croatia to the Presidency of the EU Council,
15 December 2008, Annex HR-118, which read, inter alia: “These Croatian and EU documents and
positions produced and submitted in the accession negotiations cannot in any way prejudice the final
resolution of the border issue between Slovenia and Croatia.”

Slovenia’s Memorial, para. 3.81.

Croatia’s Memorial, para. 2.65; Slovenia’s Memorial, para. 3.82; Basic Elements for a Joint Statement on
European Facilitation on the Border Issue between Slovenia and Croatia, 26 January 2009, Annex HR-120;
Basic Elements for a Joint Declaration on European Facilitation on the Border Issue between Slovenia and
Croatia, 26 January 2009, Annex SI-378.

Basic Elements for a Joint Statement on European Facilitation on the Border Issue between Slovenia and
Croatia, 26 January 2009, Annex HR-120; Basic Elements for a Joint Declaration on European Facilitation
on the Border Issue between Slovenia and Croatia, 26 January 2009, Annex SI-378. See also Slovenia’s
Memorial, para. 3.82: “Thus, from the outset of the Rehn process the agreement for arbitration was linked
to the lifting of Slovenia’s reservations as regards Croatia’s accession negotiations.”

Slovenia’s Memorial, para. 3.83.
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108.

In February 2009, Commissioner Rehn proposed that the SEG resolve the border issue “based
upon principles of international law.”2% At the second trilateral meeting on 10 March 2009,
Croatia insisted that the SEG have only a procedural role in assisting the Parties to conclude an
agreement to submit the dispute to the ICJ, while Slovenia maintained its view that the role of the
SEG should be to resolve the dispute. 24 According to Slovenia, as the dispute had become
“highly politicized,” the SEG’s final solution must be fair and should take into account “(1) the
territorial status quo as of 25 June 1991; (2) special — including historic — circumstances; (3) vital
interests of the countries concerned; and (4) any significant substantial common achievements

made so far.”20

At the third trilateral meeting on 17 March 2009, the Parties agreed in principle to European
facilitation, to be provided by a senior experts’ group, in order to solve the border issue.2%®
According to Slovenia, the Parties also agreed at the meeting that Article 33 of the Charter of the
United Nations was the basis of the further trilateral discussions, that “unblocking” of Croatia’s
accession negotiations would be a key element in the final agreement, and that the Parties would
sign a joint declaration to the effect that the situation on 25 June 1991 would not be prejudiced.?®’
In the resulting Draft Agreement on Arbitration (“Third Proposal of Commissioner Rehn”), the
SEG was to arbitrate the dispute.?%® At the fourth trilateral meeting, Slovenia stated that it was
open to considering a resolution of the dispute through legal rather than diplomatic means.
However, its main reservation concerned the provision on Applicable Law, taking the position
that the dispute should take into account the Parties’ “vital interests” and “all relevant
circumstances” and that the SEG should decide ex aequo et bono.?® Croatia maintained its
position that the dispute should be submitted to the 1CJ.?1°
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Slovenia’s Memorial, para. 3.84; Letter from Commissioner Rehn to the Ministry of Foreign Affairs of the
Republic of Slovenia, 20 February 2009, Annex S1-380; Draft Joint Declaration on Mediation on the Border
Issue between the Republic of Slovenia and the Republic of Croatia, 20 February 2009, Annex S1-381.

Slovenia’s Memorial, para. 3.86.

Slovenia’s Memorial, para. 3.86; Slovenia’s Counter-Memorial, para. 2.62.

Slovenia’s Memorial, para. 3.87; Commissioner Rehn Press Conference, 17 March 2009, Annex SI-383.
Slovenia’s Memorial, para. 3.87.

Annex Draft Agreement on Arbitration, 24 March 2009, Annex S1-384.

Slovenia’s Memorial, para. 3.89.

Ibid.
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109. On 22 April 2009, Commissioner Rehn provided the Parties with a Draft Agreement on Dispute
Settlement, whose final draft (“Rehn Draft 1) was submitted to them on 23 April 2009.2* Its
Articles 3 and 4 read:

Article 3: Task of the Arbitral Tribunal

(1) The Arbitral Tribunal shall determine

(a) the course of the maritime and land boundary between the Republic of Croatia and the
Republic of Slovenia; and

(b) the regime for the use of the relevant maritime areas and Slovenia’s contact to the High Sea.
(2) The Parties shall specify the details of the subject-matter of the dispute within one month
after entry into force of this Agreement. If they fail to do so, the Arbitral Tribunal shall use
the submissions of the parties for the determination of the exact scope of the maritime and
territorial disputes and claims between the Parties.

(3) The Arbitral Tribunal shall render an award on the dispute.

(4) The Arbitral Tribunal has the power to interpret the present Agreement.

Article 4: Applicable Law

The Arbitral Tribunal shall apply

(a) the rules and principles of international law for the determinations referred to in Article
3(1)();

(b) international law, equity and the principle of good neighbourly relations in order to
achieve a fair and just result for the determination referred to in Article 3(1)(b).%2

110. Rehn Draft | proposed a Joint Declaration to replace Article 11(4) of the initial version made on
22 April 2009:

Today, we, the Prime Ministers of Slovenia and Croatia, have signed a bilateral agreement
on arbitration, witnessed by the European Commission, France, the Czech Republic and
Sweden.

According to Article 11 (1) of the Agreement on Dispute Settlement, it shall be ratified
expeditiously by both sides in accordance with their respective constitutional requirements.
We will therefore submit the signed agreement to our respective Parliaments within one
week. We are confident that each parliament will, according to its own constitutional rules,
give its consent for ratification by the end of June 20009.

In view of this way ahead, reservations as regards opening and closing of negotiation chapters
where the obstacle is related to the dispute are lifted so as to resume immediately the
accession negotiations within the Intergovernmental Conference.?t

211 Croatia’s Memorial, para. 2.66, Draft Agreement on Dispute Settlement, 23 April 2009, Annex HR-122;
Slovenia’s Memorial, paras 3.90-91; Fourth proposal of Commissioner Rehn, entitled “Draft Agreement
on Dispute Settlement”, 22 April 2009, Annex SI-385; Final version of Commissioner Rehn’s fourth
proposal, the “Draft Agreement on Dispute Settlement”, 23 April 2009, Annex SI-386.

212 Draft Agreement on Dispute Settlement, 23 April 2009, Annex HR-122; Final version of Commissioner
Rehn’s fourth proposal, the “Draft Agreement on Dispute Settlement”, 23 April 2009, Annex SI-386.

213 See Final version of Commissioner Rehn’s fourth proposal, the “Draft Agreement on Dispute Settlement,”
23 April 2009, Annex SI-386; Fourth proposal of Commissioner Rehn, entitled “Draft Agreement on
Dispute Settlement”, 22 April 2009, Annex SI-385, Article 11(4) of which read: “Articles 1, 2, 9, and 10
shall be provisionally applied as of signature.”
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111. Croatia accepted Rehn Draft 121 as “it separated the issue of delimitation of the territorial sea,

112.

113.

which would be determined in accordance with international law, from aspects of its use, which
would be determined based on international law, . . . equity and the principle of good neighbourly
relations.”?'® Slovenia proposed amendments, notably that the determination in Article 3(1)(a)
include the words “including territorial contact with the High Seas” after the words “the course
of the maritime and land boundary between the Republic of Croatia and the Republic of
Slovenia,”?'® and that Article 4 read:

Article 4: Applicable Law

The Arbitral Tribunal shall apply
(@) the rules and principles of international law;

(b) Equity and the principle of good neighbourly relations, taking into account also vital
interests of both Parties and all relevant circumstances, in order to achieve a fair and just result;

And should therefore decide ex aequo et bono.?Y

Croatia highlights that Slovenia also “proposed that the blockade on Croatia’s EU accession only
be lifted after the Arbitration Agreement was ratified by both Parliaments, instead of an immediate

lifting of the blockade, as had been proposed by Commissioner Rehn.”28

In June 2009, Commissioner Rehn presented a revised Draft Agreement on Dispute Settlement
(“Rehn Draft II'"), Articles 3 and 4 of which read:

Avrticle 3: Task of the Arbitral Tribunal
(1) The Arbitral Tribunal shall determine

(a) the course of the maritime and land boundary between the Republic of Croatia and the
Republic of Slovenia;

(b) Slovenia’s junction to the High Sea;
(c) the regime for the use of the relevant maritime areas.

(2) The Parties shall specify the details of the subject-matter of the dispute within one month
after entry into force of this Agreement. If they fail to do so, the Arbitral Tribunal shall use
the submissions of the parties for the determination of the exact scope of the maritime and
territorial disputes and claims between the Parties.

(3) The Arbitral Tribunal shall render an award on the dispute.

214

215

216

217

218

Letter from the Minister of Foreign Affairs and European Integration of the Republic of Croatia,
Mr. Gordan Jandrokovi¢, to the Commissioner for Enlargement and European Neighbourhood Policy,
Mr. Olli Rehn, Zagreb, 8 May 2009, Annex HR-124; Decision on Acceptance of the Draft Agreement on
Dispute Settlement and the Draft Joint Declaration between Croatia and Slovenia, Croatian Parliament,
Zagreb, 8 May 2009, Annex HR-123.

Croatia’s Memorial, para. 2.67; Transcript, Day 5, p. 26:6-13.

Slovenia’s Memorial, para. 3.93; Transcript, Day 3, pp. 58:13-59:4; Transcript, Day 5, p. 26:14-10.
Slovenia’s Memorial, para. 3.93; see also Croatia’s Memorial, para. 2.68.

Croatia’s Memorial, para. 2.68; Croatia’s Counter-Memorial, para. 2.56.
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115.

(4) The Arbitral Tribunal has the power to interpret the present Agreement.

Article 4: Applicable Law

The Arbitral Tribunal shall apply

(@) the rules and principles of international law for the determinations referred to in Article
3(1)(a);

(b) international law, equity and the principle of good neighbourly relations in order to
achieve a fair and just result by taking into account all relevant circumstances for the
determinations referred to in Article 3(1)(b) and (c).?*°

With respect to the language of Article 3(1)(b), Croatia submits that it “was not in line with
Slovenia’s proposal, and apparently was added by the European Commission.” Moreover, it holds
that the “exclusion of the notion of ‘territorial contact’ and the separation of the notion of
‘junction” from the determination of the territorial (land and maritime boundary) issues . . .
clarified that there was no presumption that Slovenia should be granted any such contact.”?%
Croatia notes as well that the term “junction” in Rehn Draft Il was new, as Rehn Draft | had
instead used the term “contact”,?*! and Slovenia’s proposal on 15 May 2009 used the words

“territorial contact”.???

Slovenia disputes Croatia’s assertion that its proposed amendments were not accepted and that
Slovenia “did not obtain its red line.”??® Slovenia highlights that a reference to the “vital interests”
of the Parties was added in the Preamble of Rehn Draft 1. It adds that “[d]uring the negotiations,
Croatia was fully aware that Slovenia considered its territorial contact with the high seas as its
vital interest,”??* whereas “Croatia’s vital interest was the continuation of the [EU] accession
process with the aim of concluding the accession negotiations as soon as possible.”?? Slovenia

also notes that “the determination of Slovenia’s junction to the high sea was separated into a

219

220

221

222

223

224

225

Draft Agreement on Dispute Settlement, 12 June 2009, Annex HR-125; Draft Agreement on Dispute
Settlement, 15 June 2009, Annex SI-389; Transcript, Day 3, p. 59:9-10; Transcript, Day 5, p. 26:19-20. The
Tribunal notes that the Parties appear to have submitted different versions of the Draft Agreement, dated
12 June 2009 and 15 June 2009, respectively. However, these versions do not differ in contents.
Importantly, the provisions discussed above in both versions are identical.

Croatia’s Memorial, para. 2.69; Croatia’s Counter-Memorial, paras 2.64, 2.68. Croatia observes that
“[a]lthough Slovenia has described aspects of its proposed amendments, it has chosen not to annex the
integral text of that proposal” (footnote omitted), and goes on to state that it therefore “annexes that
document with this Reply to allow the Tribunal to form its own view on the basis of the document itself”,
Croatia’s Reply, para. 1.12, referring to Amendments proposed by Slovenia on the Draft Agreement on
Dispute Settlement of 23 April 2009 (Rehn Draft I) as sent to the EU Commissioner Rehn on 15 May 2009,
Annex HR-377; see also Transcript, Day 1, pp. 40:10-19, 45:4-11.

Croatia’s Counter-Memorial, para. 2.64.

Transcript, Day 5, p. 24:18-27.

Transcript, Day 3, p. 59:5-10; Transcript, Day 7, p. 76:17-25.

Slovenia’s Memorial, para. 3.94 and paras 1.10-20; Transcript, Day 3, pp. 59:17-60:3.

Slovenia’s Memorial, paras 1.10, 1.12, stating that Article 9 of the Arbitration Agreement reflects this.
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distinct element of the tribunal’s task under Article 3(1)(b), and was thus differentiated from the
question of the regime for use of the relevant maritime areas,” noting that “[i]n Rehn | they had
been together.”??® Slovenia notes further that the phrase “Slovenia’s contact to the High Sea” that
had been used in Rehn Draft | was changed to “Slovenia’s junction to the High Sea” in Rehn
Draft 1l,” and that the “applicable law provision was further expanded with respect to the
determination of . . . Slovenia’s junction to the high sea and the regime for use.”??’ As such,
Slovenia argues, “Croatia’s understanding of ‘junction’ was clear” and “the “vital interests’ quid

pro quo was well understood.”??®

In particular, Slovenia asserts that its vital interest was “clearly stated several times,”?? including
during the negotiations between 1992 and 2001, during the 2001 Draft Agreement negotiations,
and during the 2009 negotiations of the Arbitration Agreement. It considers that accommodation
of its vital interests was the “the sine qua non condition for any settlement of the maritime
boundary dispute throughout the negotiations, including for the conclusion of the Arbitration
Agreement.”?® Slovenia also highlights that its vital interest is referred to in documents adopted
by its Government and Parliament, such as the Memorandum on the Bay of Piran, %! the
Standpoints and Conclusions of the National Assembly,?*? positions submitted in the context of
the mediation with Dr. William Perry in 1999,%2 the Decision on the Protection of the Interest of

the Republic of Slovenia in the Process of Accession of the Republic of Croatia to the North

226

227

228

229

230

231

232

233

Transcript, Day 3, p. 60:4-12.
Transcript, Day 3, p. 60:13-19; Transcript, Day 7, p. 17:12-13.

Slovenia’s Reply, paras 1.15-16, referring to Diplomatic Cable from the U.S. Embassy in Zagreb to the
U.S. Department of State, 11 September 2009, para. 7, Annex SI-988, and Diplomatic Cable from the U.S.
Embassy in Zagreb to the U.S. Department of State, 28 July 2009, paras 4, 7, Annex SI-987.

Slovenia’s Memorial, para. 1.13.
Ibid.

Slovenia’s Memorial, para. 1.14, citing Memorandum on the Bay of Piran, 7 April 1993, Annex SI-272:
“The vital question of acquisition of sufficient quantities of national resources for the survival of the
Slovene nation is also raised here. Therefore, the Republic of Slovenia is of the opinion that it is necessary,
in accordance with the principle of equity and considering the institute of special circumstances, to draw
the maritime boundary with the Republic of Croatia in such a way as to ensure that the territorial waters of
the Republic of Slovenia would, at least at a narrow section, join the high seas of the Adriatic.”

Slovenia’s Memorial, para. 1.15, Standpoints and Conclusions of the National Assembly of the Republic
of Slovenia on the Frontier between the Republic of Slovenia and the Republic of Croatia, 26 May 1993,
Chapt. VII, para. 2, Annex SI-275: “As regards exit to the high seas, the National Assembly underlines that
the Republic of Slovenia, throughout recent history, has indisputably had unhindered exit to the high seas.
This is the reason why the National Assembly points out that the exit to international waters is an inherent
right of the Republic of Slovenia.”

Slovenia’s Memorial, para. 1.16, Positions of the Republic of Slovenia on the Delimitation of the Maritime
Boundary between the Republic of Slovenia and Republic of Croatia, 11 June 1999, last paragraph, Annex
S1-307.
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118.

1109.

Atlantic Treaty of 18 February 2009,%2* and the Resolution on National Strategy adopted on
26 March 2010. % Slovenia alleges that “Croatia never protested or objected to such an

understanding of Slovenia’s vital strategic interest.”?2%

For its part, Croatia notes that Slovenia’s proposals that the “vital interests of the parties” be
introduced “as a criterion for the Tribunal’s determinations and to permit the Tribunal to decide

the matter “ex aequo et bono” had been rejected.??

Rehn Draft 1l was rejected by Croatia “a few hours before the meeting”?%® for its finalization.
Croatia explains that “as a matter of principle it was unacceptable for Croatia to consider any
further amendments or modifications,” given that it had accepted Rehn Draft | without making
any comments or amendments on the understanding that it had been presented to the Parties on a
“take-it-or-leave-it” basis.?® The trilateral negotiations with the European Commission were

thereafter suspended.4

Croatia characterizes the respective stances of the Parties as equally “unhappy with the Rehn 11
proposal”: Slovenia “because none of its substantial amendments were incorporated into it,” and

Croatia “because it had accepted the Rehn | text on a “take it or leave it basis’ without proposing
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Slovenia’s Memorial, para. 1.17, National Assembly of Republic of Slovenia, Decision on the Protection
of the Interests of the Republic of Slovenia in the Process of Accession of the Republic of Croatia to the
North Atlantic Treaty, 19 February 2009, Annex SI-379.

Slovenia’s Memorial, para. 1.19, Resolution on the National Security Strategy of the Republic of Slovenia,
Official Gazette of the Republic of Slovenia, No. 27/2010, para. 2.1, Annex SI-403.

Slovenia’s Memorial, para. 1.19.
Croatia’s Memorial, para. 2.70.
Slovenia’s Memorial, para. 3.95.

Croatia’s Memorial, para. 2.71, referring to Letter from the Minister of Foreign Affairs of the Republic of
Slovenia, Mr. Dimitrij Rupel, to the Commissioner for Enlargement and European Neighbourhood Policy,
Mr. Olli Rehn, Ljubljana, 29 June 2006, Annex HR-105. The letter accepting Rehn Draft I, Annex HR-124
stated: “In regard of the fact that the said Draft Agreement and Joint Declaration have been presented by
you and by the Trio to both sides for response on the basis of the ‘take it or leave it principle’, | have the
honour to inform you that Croatian side, having fully examined the texts of both documents, has decided
to accept them as they are.” See also Preamble to the Decision of Croatian Parliament, Annex HR-123,
stating: “Taking into account that the proposed texts of the Agreement . . . were offered to the Republic of
Croatia and the Republic of Slovenia on a take-it-or-leave-it basis”; Transcript, Day 5, p. 25:4-6.

Slovenia states that “[jJust before meeting, the Croatian Foreign Minister informed Commissioner Rehn
and the Slovenian Foreign Minister that Croatia was not willing to continue negotiations under the auspices
of the European Commission”, Slovenia’s Memorial, para. 3.95; Croatia states that “[h]aving received
negative responses from both Parties, by the end of June 2009 Commissioner Rehn observed that after
several months of negotiations no agreement could be reached between the Parties and further efforts in
this respect were suspended”, Croatia’s Memorial, para. 2.72.
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121.

any amendments to that Draft.”?*! As such, Croatia argues that “Slovenia declined to accept the

Rehn Il proposal.”2#

Slovenia denies that Croatia’s evidence supports the inference that Slovenia was dissatisfied with
Rehn Draft 11, submitting that Slovenia’s own evidence “shows that Slovenia was willing to
accept Rehn’s June 2009 proposal [Rehn Draft I1] as it was, and that it was Croatia that had
difficulties to accept it.” *® Slovenia further disputes Croatia’s suggestion that Slovenia’s
proposals were not incorporated into Rehn Draft 11, highlighting Rehn Draft 11’s reference to “vital
interests” in its Preamble and changes to Articles 3 and 4 of the draft which reflected Slovenia’s

amendments.2*

On 31 July 2009, the new Croatian Prime Minister, Jadranka Kosor, and her Slovenian
counterpart, Borut Pahor, resumed bilateral negotiations. An “oral arrangement”2> was reached
on the continuation of Croatia’s accession negotiations and the resolution of the border dispute,

relating, according to Slovenia, to the following three points:

- appropriate elimination of Croatian prejudicial references in the EU accession process,
- Slovenian consent to the continuation of Croatian EU accession process, and
- Agreement on the resolution of border dispute based on [Rehn Draft 11124

241
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245

246

Croatia’s Counter-Memorial, para. 2.73; Transcript, Day 5, pp. 26:19-27:10.

Croatia’s Counter-Memorial, para. 2.72, referring to Letter from the Minister of Foreign Affairs of the Republic
of Slovenia, Mr. Dimitrij Rupel, to the Commissioner for Enlargement and European Neighbourhood Policy,
Mr. Olli Rehn, Ljubljana, 29 June 2006, Annex HR-105; Transcript, Day 5, p. 27: 15-16.

Slovenia’s Reply, para. 1.12, referring to Diplomatic Cable from the U.S. Embassy in Zagreb to the U.S.
Department of State, 11 September 2009, Annex SI-988. The cable stated: “But he [Davorin Stier, Croatian
Prime Minister’s Foreign Relations Advisor] was concerned that the Slovene side would push hard to force
the Croatians to accept the June 15 document without changes, or at least without any changes to Article 3
describing the tasks of the Tribunal. That would be impossible for Croatia. One necessary change, which
Stier claimed Slovenia favored as well, was to amend the language on when the Tribunal should conclude
its work, to state that the Tribunal’s award would only be issued after Croatia’s EU Accession Treaty was
fully ratified. More controversial, Stier said, was that Article 3 would have to be modified in some way to
clarify that the Tribunal did not start its work with a presumption whether or not there should be a
‘chimney’ or other form of direct contact between Slovenia and international waters” (emphasis added by
Slovenia); Transcript, Day 3, pp. 60:20-61:7.

Slovenia’s Counter-Memorial, paras 2.67, 2.71; Slovenia’s Reply, paras 1.09-16, referring to Diplomatic
Cable from the U.S. Embassy in Zagreb to the U.S. Department of State, 16 June 2009, para. 2, Annex Sl-
986; Diplomatic Cable from the U.S. Embassy in Zagreb to the U.S. Department of State, 11 September
2009, para. 7, Annex SI-988, and Diplomatic Cable from the U.S. Embassy in Zagreb to the U.S.
Department of State, 28 July 2009, paras 4 and 7, Annex SI-987; referring also to a Statement of Croatian
President, Dr. Ivo Josipovi¢, of February 2010: D. Butkovi¢: An Interview with the Third Croatian
President, Jutarnji list, 20 February 2010, Annex SI-991; Transcript, Day 3, pp. 60:20-61:7.

Slovenia’s Memorial, para. 3.96, also referring to “Kosor and Pahor say solution could be found this year”,
Press Release of Croatia’s Ministry of Foreign Affairs and European Integration, 31 July 2009, Annex SI-
391; Croatia’s Memorial, para. 2.73; Croatia’s Counter-Memorial, para. 2.74.

Slovenia’s Memorial, para. 3.96.
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123.

124.

125.

126.

With respect to the third aspect, Croatia asserts that the Parties agreed “that nothing in the
Avrbitration Agreement would prejudge any specific outcome of the arbitration, but would simply

direct the Tribunal to apply the applicable law to the tasks assigned to it.”?4

On 11 September 2009, the Croatian Prime Minister informed the Swedish Presidency of the
Council of the European Union of the agreement reached between the Parties, stating, inter alia,
that:

In this context, with the aim of addressing Slovenia’s reservations on several negotiations
chapters, on behalf of the Croatian Government, | would like to declare that no document in
our accession negotiations with the European Union can prejudge the final resolution of the
border dispute between Croatia and Slovenia.

The resolution or the way of resolution of the border dispute will be pursued through the
continuation of the talks between Croatia and Slovenia facilitated by the European Union. It
was also agreed that both sides will continue negotiations on border dispute settlement with
the understanding either to submit the border dispute to the Arbitral Tribunal or to conclude
the bilateral agreement on common state border in accordance with the key priorities
expressed in the Accession Partnership with Croatia (Council Decision 2008/119/EC) and
with the aim to fulfill them. Both sides also agreed that the 25 June 1991 [sic] presents the
basis for the resolution of the border dispute and that no document or action undertaken
unilaterally by either side after that date shall be accorded legal significance for the task of
any arbitral tribunal, or any other procedure relating to the settlement of the border dispute
between Croatia and Slovenia and cannot in any way prejudge the outcome of the process.?*
At a trilateral meeting on 2 October 2009, the Parties discussed the procedural aspects of the
Avrbitration Agreement. In particular, it was agreed that Article 7(1) of Rehn Draft Il (which read
“[t]he Arbitral Tribunal shall strive to issue its award within one year after its establishment”)

would be eliminated and that a new text was to be negotiated.*

On the other hand, Slovenia and Commissioner Rehn opposed the renegotiation of the provisions
in Article 3(1)(b) and Article 4(b), which had been challenged by Croatia on the basis that they

“prejudiced the final resolution of the dispute and were very close to Slovenian positions.”?*

At meetings between 20 and 26 October 2009, the Parties agreed to the new language of Article
7(1): “the Arbitral Tribunal shall issue its award expeditiously”?! and of Article 11(3): “All

procedural timelines expressed in this Agreement shall start to apply from the date of the signature
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Croatia’s Memorial, para. 2.75; Croatia’s Counter-Memorial, paras 2.75-77; Transcript, Day 5, p. 28:15-19.

Letter from the Prime Minister of the Republic of Croatia, Ms. Jadranka Kosor, to the Prime Minister of
the Kingdom of Sweden, Mr. Fredrik Reinfeldt, Zagreb, 11 September 2009, Annex HR-126; Exchange of
letters between the Prime Ministers of Croatia and of Sweden regarding the agreement of Croatia and
Slovenia of 11 September 2009, EU Accession Document, 25 September 2009, Annex S1-392.

Slovenia’s Memorial, para. 3.98.
Slovenia’s Memorial, para. 3.99; Slovenia’s Counter-Memorial, para. 2.69.
Slovenia’s Memorial, para. 3.102.
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129.

of Croatia’s EU Accession Treaty.” Slovenia summarizes this negotiation as follows: “For
Croatia, it was extremely important that the award of the Tribunal would not be delivered before
Croatian accession to the European Union, while for Slovenia it was of utmost importance that

the language of the two substantive articles (i.e., Articles 3 and 4) would not be changed.”%2

At a meeting of the two Prime Ministers’ foreign relations advisers on 26 October 2009, the
Parties agreed on the final text of the Arbitration Agreement, which was subsequently

communicated by telefax to the EU Presidency.?*

According to Croatia, at a meeting in Zagreb on 26 October 2009, Slovenia’s Prime Minister
agreed that “Croatia could issue a statement to the effect that nothing in the Arbitration Agreement
should be understood by the Tribunal as manifesting Croatia’s agreement that Slovenia possesses
(or should be granted) territorial contact with the high seas” and that Croatia “would issue the
Statement after the signature of the Arbitration Agreement, but before ratification by the Croatian

Parliament.”2%

With respect to such a statement, Slovenia states that it “did not agree to the issue of such
unilateral statement, either at the time of the signature of the Agreement or at any later time.”?%®
Moreover, it disputes Croatia’s assertion that the Parties “jointly informed the Presidency” that
they had agreed that Croatia could issue a declarative statement.?*® Slovenia specifically denies
that the evidence put forth by Croatia “show][s] that Slovenia agreed to the withdrawal of the
clarification of the word ‘junction’ from the text of the Arbitration Agreement in exchange for a

unilateral ‘clarification’ by Croatia.”?%" Slovenia asserts that Croatia “reopened the issue of the
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Ibid.
Ibid.

Croatia’s Memorial, para. 2.76 and n.81: “Before seeking the approval of the Croatian Parliament to sign
the Arbitration Agreement and the accompanying Statement, Croatia invited both the United States and
Sweden to witness the issuance of the Croatian Statement after the signature of the Arbitration Agreement.”
Referring to note verbale from the Ministry of Foreign Affairs and European Integration of the Republic of
Croatia to the Embassies of the Kingdomof Sweden and of the United States of America, No. 6048/09,
Zagreb, 29 October 2009, Annex HR-128. Croatia explains that “[b]oth countries were already aware of
the content of the Statement. Croatia received an affirmative response from the United States”, referring to
note verbale from the Embassy of the United States of America to the Ministry of Foreign Affairs and
European Integration of the Republic of Croatia, No. 047, Zagreb, 30 October 2009, Annex HR-129. In its
Counter-Memorial, paras 2.77-79, Croatia reiterates that the Croatian Statement “was adopted as a result
of Slovenia’s initiative, as an acceptable alternative to a joint statement,” citing Diplomatic Cable from the
U.S. Embassy in Ljubljana to the U.S. Department of State, 3 September 2009, Annex HR-313; and
Diplomatic Cable from the U.S. Embassy in Zagreb to the U.S. Department of State, 3 November 2009,
Annex HR-314.

Slovenia’s Reply, paras 1.18-21.
Slovenia’s Memorial, para. 3.103; Slovenia’s Counter-Memorial, paras 2.74-75.
Slovenia’s Reply, para. 5.06.
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joint statement” after agreement on the final text of the Arbitration Agreement. Slovenia disagreed
with the substance of the proposed statement, which, in its view “was in contradiction of all the
drafting history of the Agreement.”?%® According to Slovenia, on the day of the signing ceremony
“it was still uncertain what Croatia’s intentions were and whether Croatia would make a unilateral

declaration at the signing ceremony.”?%

On 2 November 2009, the Croatian Parliament adopted a “Decision on Giving Consent to the
Government of the Republic of Croatia to sign the Arbitration Agreement between the
Government of the Republic of Croatia and the Government of the Republic of Slovenia and on
giving consent to issuing the Statement on non-prejudice.”? In its Article 2 it authorized the
Croatian Government to sign “a Statement of non-prejudice . . . as formulated in the text presented

by document of the Government of the Republic of Croatia from 30 October 2009.”

10. Conclusion and Ratification of the Arbitration Agreement

On 4 November 2009, the Prime Ministers of the Parties signed the Arbitration Agreement as
well as a Joint Declaration.?! The signature took place at Prime Ministers’ level and in the
presence of the EU presidency, which at the time was held by the Prime Minister of Sweden,
Mr. Fredrik Reinfeldt.?6?

On 9 November 2009, Croatia made the following statement (“Croatia’s Declaration™):

With regard to the Arbitration Agreement between the Government of the Republic of
Croatia and the Government of the Republic of Slovenia, signed in Stockholm on 4
November 2009,

The Republic of Croatia is issuing the following statement, on the content of which the
Croatian and Slovenian side jointly informed the Presidency of the Council of the European
Union and the United States of America on 27 October 2009:

Nothing in the Arbitration Agreement between the Government of the Republic of Croatia
and the Government of the Republic of Slovenia shall be understood as Croatia’s consent to
Slovenia’s claim to its territorial contact with the high seas.26®
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Slovenia’s Memorial, para. 3.103.

Croatia’s Counter-Memorial, para. 2.82; Slovenia’s Counter-Memorial, para. 2.76; Slovenia’s Reply,
para. 1.21.

Decision on Giving Consent to the Government of the Republic of Croatia to sign the Arbitration
Agreement between Croatia and Slovenia and on Giving Consent to Issuing the Statement on Non-
Prejudice, Croatian Parliament, Zagreb, 2 November 2009, Annex HR-130.

Joint Declaration done in Stockholm on 4 November 2009, Annex S1-398.

Croatia’s Memorial, para. 2.78.

Statement of the Republic of Croatia to the Arbitration Agreement between the Government of the Republic

of Croatia and the Government of the Republic of Slovenia, 9 November 2009, Annex HRLA-76
(transmitted to Slovenia by diplomatic note on 9 November 2009); Note verbale from the Ministry of
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Croatia reiterates that the issuance of its Declaration had been “previously agreed” and that its
content had been previously shared with Slovenia, the Presidency of the Council of the EU
(Sweden) and the United States of America.?%* Slovenia, on the other hand, repeats that it “did
not agree” to the issuance of the Declaration “either at the time of signature of the [Arbitration]
Agreement or at any later time.”?%® Slovenia emphasises that in interviews during the referendum
campaign, representatives in Ljubljana of the Presidency of the Council of the EU and of the
United States denied that Croatia and Slovenia had jointly informed them of the Croatian
statement and the Croatian statement was therefore unilateral.?®® According to Croatia, both
Sweden and the United States had been made aware of the content of its Statement before the

signing of the Arbitration Agreement.2’

Slovenia asserts that it was informed of Croatia’s Declaration on 9 November 2009 through

diplomatic channels.?®® Croatia’s diplomatic note in this regard reads as follows:

The Republic of Croatia is issuing the following statement, on the content of which the
Croatian and Slovenian sides jointly informed the Presidency of the Council of the European
Union and the United States of America on 27 October 2009;

Nothing in the Arbitration Agreement between the Government of the Republic of Croatia
and the Government of the Republic of Slovenia shall be understood as Croatia’s consent to
Slovenia’s claim to its territorial contact with the high seas.

As agreed with the Slovenian side, the Republic of Croatia is issuing this Statement after the
signature of the Arbitration Agreement and before the ratification of the Arbitration
Agreement in the Republic of Croatia and the Republic of Slovenia, in accordance with
Article 11, paragraph 1 of the Arbitration Agreement. 269
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266
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Foreign Affairs and European Integration of the Republic of Croatia to the Embassy of the Republic of
Slovenia, No. 6257/09, 9 November 2009, Annex HR-131; Croatia’s Counter-Memorial, para. 2.84.

Croatia’s Memorial, para. 2.81; Croatia’s Counter-Memorial, para. 2.86; Transcript, Day 5, pp. 28:10-
29:14.

Slovenia’s Reply, paras 1.17-21.

Slovenia’s Memorial, para. 4.53, “Sweden Confirms Croatia’s Unilateral Statement”, Slovenian Press
Agency, 26 May 2010, Annex SI-406; “US Says Croatia’s Statement Unilateral in Every Sense”, Slovenian
Press Agency, 26 May 2010, Annex SI-407; Croatia’s Counter-Memorial, para. 2.88.

Croatia’s Counter-Memorial, para. 2.88, citing note verbale from the Embassy of the United States to the
Ministry of Foreign Affairs of the Republic of Croatia, No. 047, Zagreb, 30 October 2009, Annex HR-129.

Slovenia’s Memorial, para. 4.44, referring to note verbale from the Ministry of Foreign Affairs and
European Integration of the Republic of Croatia to the Embassy of the Republic of Slovenia in Zagreb, and
Statement of the Republic of Croatia to the Arbitration Agreement between the Government of the Republic
of Croatia and the Government of the Republic of Slovenia, No. 6257, 9 November 2009, Annex S1-399.

Note verbale from the Ministry of Foreign Affairs and European Integration of the Republic of Croatia to
the Embassy of the Republic of Slovenia, No. 6257/09, Zagreb, 9 November 2009, Annex HR-131; Note
verbale from the Ministry of Foreign Affairs and European Integration of the Republic of Croatia to the
Embassy of the Republic of Slovenia in Zagreb, No. 6257, and Statement of the Republic of Croatia to the
Arbitration Agreement between the Government of the Republic of Croatia and the Government of the
Republic of Slovenia, 9 November 2009, Annex SI-399.
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On 19 November 2009, Slovenia responded to Croatia through diplomatic channels. Its note

enclosed a Declaration issued in response to Croatia’s Declaration, which reads, in part:

With regard to the sovereign right of any State to issue unilateral declarations and while the
Republic of Slovenia took note of the intent of the Republic of Croatia to issue a unilateral
declaration to the said Arbitration Agreement, the Republic of Slovenia declares that it has
not agreed with the Statement of the Republic of Croatia from 9 November 2009 nor with its
content;

the Republic of Slovenia declares that in accordance with international law the unilateral
statement given with respect to the said Arbitration Agreement cannot affect its substance
and considers the Statement of the Republic of Croatia from 9 November 2009 as
unacceptable and without any effect for the arbitral proceedings;

the Republic of Slovenia declares that the task of the Arbitral Tribunal shall be to determine
the territorial contact of the Republic of Slovenia’s territorial sea with the High Seas
(Slovenia’s junction to the High Sea), thus the preservation of the right of Slovenia to the
junction to the High Sea as of the day of its independence, 25 June 1991;

the Republic of Slovenia also states that the said Arbitration Agreement shall be interpreted
by the Arbitral Tribunal in accordance with the ordinary meaning to be given to the terms of
the provisions of the Arbitration Agreement alone.?”

On 20 November 2009, the Croatian Parliament adopted the Law on the Ratification of the

Arbitration Agreement together with Croatia’s Declaration.?™

In a diplomatic note of 6 December 2010, Slovenia recalled that “the content of the Croatian
Statement of 9 November 2009 was also rejected by the representatives of the United States of

America and of the Kingdom of Sweden in their public statement in May 2010.”%"2

According to Slovenia, the Arbitration Agreement provoked considerable political interest in its
public opinion, “not least because of the confusion caused by Croatia’s unilateral statement.”?7®
This made the Slovenian Government request a review by the Constitutional Court of the

constitutionality of the Arbitration Agreement. In an Opinion of 18 March 2010, the
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Ministry of Foreign Affairs of the Republic of Slovenia, Note No. ZMP 170/09 and Declaration by the
Republic of Slovenia with respect to the Arbitration Agreement, 19 November 2009, Annex SI-400; Note
verbale of the Ministry of Foreign Affairs of the Republic of Slovenia to the Embassy of the Republic of
Croatia in Ljubljana, No. ZMP 170/09, 19 November 2009, Annex HR-132. Croatia observes that the “text
of Slovenia’s Statement in its Diplomatic Note differs from the text that was published in Slovenia’s
Official Gazette,” Croatia’s Memorial, para. 2.81 n.85. See also Slovenia’s Counter-Memorial, para. 2.79.

Law on the Ratification of the Arbitration Agreement between the Government of the Republic of Croatia
and the Government of the Republic of Slovenia, Official Gazette of the Republic of Croatia (Treaties),
No. 12/2009, Annex HRLA-74; Slovenia’s Memorial, para. 4.50; Act ratifying the Arbitration Agreement,
Official Gazette of the Republic of Croatia (Treaties), No. 12/2009, Annex SI-401; Croatia’s Counter-
Memorial, para. 2.90.

Slovenia’s Memorial, para. 4.58; Note verbale of the Embassy of the Republic of Slovenia in Zagreb to the
Ministry of Foreign Affairs and European Integration of the Republic of Croatia, No. 255/10, 6 December
2010, Annex SI-413.

Slovenia’s Memorial, para. 4.51.
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Constitutional Court ruled that the Arbitration Agreement “was not inconsistent with Slovenian

constitutional order.”%™

On 19 April 2010, the Slovenian Parliament adopted the Act Ratifying the Arbitration Agreement
together with its Declaration disagreeing with Croatia’s Declaration. 2° The Arbitration

Agreement was narrowly approved in a subsequent “legislative referendum.”2

In addition, on 7 October 2010, following a further request for constitutional review, this time in
respect of the Act Ratifying the Arbitration Agreement, the Constitutional Court of Slovenia ruled

that the latter was not inconsistent with the Constitution of Slovenia.?””

On 25 November 2010, the Parties exchanged diplomatic notes by which they expressed consent
to be bound by the Arbitration Agreement.?”® According to Slovenia, this “exchange of
instruments of ratification . . . did not include any statement, nor was any statement attached to

the Arbitration Agreement upon its joint registration with the United Nations.”?"®

On 29 November 2010, the Arbitration Agreement entered into force.?®
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Slovenia’s Memorial, para. 4.52, referring to Constitutional Court of Slovenia, Opinion Rm 1-09,
Avrbitration Agreement, 18 March 2010, Operative Part, Official Gazette of the Republic of Slovenia, No.
25/2010, Annex SI-402. Point VI of the Opinion of the Court reads:

VI. Article 3 (1)(a), Article 4(a), and Article 7 (2) and (3) of the Arbitration Agreement
between the Government of the Republic of Slovenia and the Government of the
Republic of Croatia, which must be interpreted and reviewed as a whole in terms of
content, are not inconsistent with Article 4 of the Constitution in conjunction with
Section Il of the Basic Constitutional Charter on the Sovereignty and Independence of
the Republic of Slovenia.

Act Ratifying the Arbitration Agreement, Official Gazette of the Republic of Slovenia, (International
Treaties), No. 11/2010, Annex S1-404; Croatia’s Counter-Memorial, para. 2.90.

Slovenia’s Memorial, para. 4.53 and n.20: “51.54% of those voting voted in favour, with a turnout of
42.66%;” Report regarding the Referendum on the Arbitration Agreement, Official Gazette of the Republic
of Slovenia, No. 53/2010, Annex SI-408.

Slovenia’s Memorial, para. 4.54; Constitutional Court of the Republic of Slovenia, Decision No. U-I-
180/10-13, 7 October 2010, Official Gazette of the Republic of Slovenia, No. 73/2010, Annex SI-409.

Slovenia’s Memorial, para. 4.55; Note verbale from the Ministry of Foreign Affairs of the Republic of
Slovenia to the Embassy of the Republic of Croatia in Ljubljana, No. ZMP 170/09, 25 November 2010,
Annex SI-410; Note verbale from the Ministry of Foreign Affairs and European Integration of the Republic
of Croatia to the Embassy of the Republic of Slovenia in Zagreb, No. 6126/10, 25 November 2010, Annex
SI-411; Note verbale from the Ministry of Foreign Affairs of the Republic of Slovenia to the Embassy of
the Republic of Croatia in Ljubljana, No. ZMP 170/09-1, 25 November 2010, Annex SI-412; Slovenia’s
Counter-Memorial, para. 2.80; Slovenia’s Reply, paras 1.22-25; Note verbale from the Ministry of Foreign
Affairs and European integration of the Republic of Croatia to the Embassy of the Republic of Slovenia in
Zagreb, 6126/10, 25 November 2010, Annex SI-992.

Slovenia’s Counter-Memorial, para. 2.80.
Croatia’s Counter-Memorial, para. 2.92.
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143. On 25 May 2011, the Arbitration Agreement was jointly submitted by the Parties for registration
in accordance with Article 102 of the Charter of the United Nations.?®! The Joint Submission of

the Parties to the Secretary-General of the United Nations read in part as follows:

We would like to inform that the joint submission for registration of the Arbitration
Agreement, without submission of the respective unilateral interpretative statements done by
Croatia and Slovenia, which form an integral part of the acts of ratification approved by the
Parliaments in each state and are without attempt to amend the Arbitration Agreement, does
not in any way affect their legal status with regard to the Arbitration Agreement.

In addition, we would further like to inform that the Arbitration Agreement is not
accompanied by any jointly agreed statement.?%2

144. A copy of the Arbitration Agreement is annexed to the present Award.

281 Joint Submission of the Republic of Croatia and the Republic of Slovenia to the Secretary-General of the

United Nations for the Registration of the Arbitration Agreement, New York, 25 May 2011, Annex HR-

134; Registration of the Arbitration Agreement, Letter to United Nations Secretary General, 25 May 2011,
Annex SI-421.

282 Ibid.
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HISTORY OF THE PROCEEDINGS
Acrticle 2 of the Arbitration Agreement provides:

Article 2. Composition of the Arbitral Tribunal

(1) Both Parties shall appoint by common agreement the President of the Arbitral Tribunal
and two members recognized for their competence in international law within fifteen days
drawn from a list of candidates established by the President of the European Commission and
the Member responsible for the enlargement of the European Commission. In case that they
cannot agree within this delay, the President and the two members of the Arbitral Tribunal
shall be appointed by the President of the International Court of Justice from the list.

(2) Each Party shall appoint a further member of the Arbitral Tribunal within fifteen days
after the appointments referred to in paragraph 1 have been finalised. In case that no
appointment has been made within this delay, the respective member shall be appointed by
the President of the Arbitral Tribunal.

(3) If, whether before or after the proceedings have begun, a vacancy should occur on account
of death, incapacity or resignation of a member, it shall be filled in accordance with the
procedure prescribed for the original appointment.

Pursuant to Article 2(1) of the Arbitration Agreement, on 17 January 2012, the Parties agreed to
appoint Judge Gilbert Guillaume as the presiding arbitrator and to appoint Professor Vaughan
Lowe and Judge Bruno Simma as arbitrators. As provided for in the Arbitration Agreement, the

European Commission assisted the Parties in the appointment process.

Pursuant to Article 2(2) of the Arbitration Agreement, on 26 January 2012, Slovenia appointed
Dr. Jernej Sekolec as arbitrator, and, on 31 January 2012, Croatia appointed Professor Budislav

Vukas as arbitrator.

Following consultation with the Parties, Terms of Appointment were signed on 4 April 2012 by
Croatia and on 12 April 2012 by Slovenia and the President of the Tribunal. By agreement of the
Parties, the Permanent Court of Arbitration (“PCA”) acts as Registry in this arbitration pursuant

to Section 7 of the Terms of Appointment.

Pursuant to Section 8 of the Terms of Appointment, a contact point was established with the
European Commission for any matter that the Tribunal would like to bring to the Commission’s
attention. Mr. Joost Korte, Deputy Director-General for Enlargement was appointed for this
purpose by the European Commission on 7 February 2012. On 30 October 2013, the European
Commission notified the Registry that the role of the contact point was taken over by Mr. Lucio
Gussetti, Principal Adviser at the Legal Service of the European Commission.

On 13 April 2012, the Tribunal held a First Procedural Meeting with the Parties at the Peace
Palace, in The Hague.
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On 1 May 2012, the Tribunal, having considered the discussion at the First Procedural Meeting,
issued Procedural Order No. 1, which addressed, among other items, the timetable for the Parties’
written pleadings, the form of written submissions and communications, and the submission of
documentary, witness and expert evidence. The Order also recorded the Parties’ agreement that

the Award of the Tribunal be made public.

Pursuant to paragraph 2.1.3 of Procedural Order No. 1, in the event that a Party wished to submit
a Reply in response to the Counter-Memorial of the other Party, it should file a request to that
effect by 30 November 2013. In the event that the Tribunal, having heard the views of the other
Party, granted a further round of written submissions, each Party should have the opportunity to
submit a Reply by 26 March 2014.

Under paragraph 2.2 of Procedural Order No. 1, the Tribunal reserved the period from 26 May

2014 to 13 June 2014 for a hearing not exceeding two weeks.

In paragraph 8 of Procedural Order No. 1, the Tribunal also reserved any decision on the
desirability of a site visit until after receipt of the Parties’ Memorials and requested the Parties to

reserve the period from 6 May to 12 May 2013.

On 7 February 2013, following the Parties’ joint proposal for amendment to Procedural Order
No. 1, the Tribunal issued Procedural Order No. 2, amending certain provisions concerning the

modalities of filing of the Parties’ written submissions.

On 11 February 2013, the Parties submitted their Memorials and accompanying documents, in

both electronic and hard copy format (“Croatia’s Memorial” and “Slovenia’s Memorial™).

By letter dated 15 April 2013, the Tribunal notified the Parties of its decision not to conduct a site
visit in May 2013. In the same letter, the Tribunal informed the Parties that, given that
consultations of the Registry with the Parties did not result in identifying convenient dates for a
site visit in 2014, the Tribunal had decided to defer any decision on the desirability of a site visit

until its review of the Parties’ Counter-Memorials.

On 11 November 2013, the Parties filed their Counter-Memorials and accompanying documents,
in both electronic and hard copy format (“Croatia’s Counter-Memorial”” and “Slovenia’s Counter-
Memorial”).

On 26 November 2013, Croatia submitted a list correcting certain errata in its Counter-Memorial,
and offered to provide a corrected version of its Counter-Memorial.
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By letter dated 29 November 2013, Slovenia requested that the Parties be allowed to submit a
Reply to the Counter-Memorials. By letter dated 3 December 2013, Croatia opposed this request.

On 2 December 2013, the President of the Tribunal held a telephone conference with the Parties
regarding the organization of the hearing. Among other agenda items, each Party introduced its
proposed schedule of the hearing and presented its view on the desirability of a Reply round of

written submissions.

On 23 December 2013, the Tribunal, having considered the Parties’ views expressed during the
2 December 2013 telephone conference, issued Procedural Order No. 3. Paragraph 1 of
Procedural Order No. 3 granted Slovenia’s request of 29 November 2013 that the Parties be

allowed to submit a Reply to the Counter-Memorials.

In paragraph 2 of Procedural Order No. 3, the Tribunal set out the hearing schedule for the hearing
to be conducted from Monday, 2 June 2014 to Friday, 13 June 2014. Pursuant to paragraph 3 of
Procedural Order No. 3, no submission of witness evidence or expert opinions would be allowed
on the occasion of the Reply or the hearing. Paragraph 4 of Procedural Order No. 3 related to the

admissibility of new documents after the closure of the written proceedings.

On 21 January 2014, following a request from Slovenia, the Tribunal issued Procedural Order

No. 4, which modified the hearing schedule that had been set out in Procedural Order No. 3.

On 26 March 2014, the Parties submitted their Replies and accompanying documents in hard copy
(“Croatia’s Reply” and “Slovenia’s Reply”). The Parties also submitted copies in electronic
format on 26 March 2014 (Slovenia) and 27 March 2014 (Croatia) respectively.

On 24 April 2014, the Republic of Croatia submitted corrected transparency sheets pertaining to
the maps contained in Volumes I11/4 and I11/5 of its Reply.

On 28 April 2014, the PCA informed the Parties that the Tribunal was considering the
appointment of Mr. Gérard Cosquer as its cartographic expert and Mr. David H. Gray as its
hydrographic expert pursuant to paragraph 7.1 of Procedural Order No. 1, and communicated
their respective curricula vitae and Draft Terms of Reference to the Parties.

By letter dated 1 May 2014, the PCA informed the Parties of Mr. Cosquer’s and Mr. Gray’s
responses to the PCA’s request to “disclose any circumstances that the Parties or the Tribunal
should be aware of, although they may not rise to the level of conflict of interest.” Following
indications from the Agents of both Parties to the Registrar that neither Party had any objection
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to the appointment of the proposed experts, on 15 May 2014, the Tribunal appointed Mr. Gérard

Cosquer as an independent cartographic expert, and Mr. David Gray as an independent

hydrographic expert.

On 26 May 2014, Croatia submitted corrected transparency sheets pertaining to the maps

contained in Volumes 111/1 and 111/6 of its Reply.

On 29 May 2014, the PCA issued a Press Release communicating the hearing schedule to the public.

The hearing took place from 2 to 13 June 2014 in the Peace Palace, The Hague, the Netherlands.

The following individuals participated on behalf of the Parties:

Republic of Croatia

Professor Maja Sersic¢

Head of the Chair of International Law, Faculty of
Law, University of Zagreb

as Agent;

H.E. Ms. Andreja Metelko-Zgombi¢

Ambassador, Director General for EU Law,
International Law and Consular Affairs, Ministry of
Foreign and European Affairs of the Republic of
Croatia

as Co-Agent;

H.E. Ms. Vesna Pusié¢

First Deputy Prime Minister and Minister of
Foreign and European Affairs of the Republic of
Croatia

H.E. Ms. Vesela Mrden Koraé

Ambassador of the Republic of Croatia to the
Kingdom of the Netherlands, The Hague

Professor Vladimir Ibler

Professor, Fellow of the Croatian Academy of
Sciences and Arts

Mr. KreSo Glavac

Chief of Cabinet, Ministry of Foreign and European
Affairs of the Republic of Croatia

Ms. Danijela Barisi¢

Spokesperson, Ministry of Foreign and European
Affairs of the Republic of Croatia

Mr. Davor Ljubanovié
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Counsellor, Embassy of the Republic of Croatia to
the Kingdom of the Netherlands
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Republic of Slovenia

Professor Mirjam Skrk
Head of the Chair of International Law,
Faculty of Law, University of Ljubljana,
former Judge and Vice-President of the
Constitutional Court of the Republic of
Slovenia

H.E. Ms. Simona Drenik, LL.M.
Minister Plenipotentiary, Legal Advisor,
Cabinet of the Minister, Ministry of Foreign
Affairs of the Republic of Slovenia

as Agents;

H.E. Mr. Karl Erjavec
Deputy Prime Minister and Minister of
Foreign Affairs of the Republic of Slovenia

H.E. Mr. Roman Kirn
Ambassador of the Republic of Slovenia to the
Kingdom of the Netherlands and Permanent
Representative to the OPCW

H.E. Ms. Vlasta Vivod
Head of Minister’s Office, Ministry of Foreign
Affairs of the Republic of Slovenia

as Special Advisors;

Mr. Rodman R. Bundy
Member of the New York Bar,
Eversheds LLP, Singapore

Ms. Alina Miron
Researcher, Centre de droit international de
Nanterre (CEDIN), Université de Paris Ouest,
Nanterre-La Défense

Dr. Daniel Miiller



Ms. Nelija VrZina,
Third Secretary, Embassy of the Republic of
Croatia to the Kingdom of the Netherlands

as Members of the Delegation;

Professor James Crawford, A.C., S.C., F.B.A.
Whewell Professor of International Law, University
of Cambridge,
Member of the Institut de Droit international,
Barrister, Matrix Chambers, London

Professor Philippe Sands, Q.C.
Professor of International Law, University College
London,
Barrister, Matrix Chambers, London

Mr. Paul S. Reichler
Partner, Foley Hoag,
Co-Chair of the International Litigation and
Avrbitration Department, Washington, D.C.

Mr. Andrew B. Loewenstein
Partner, Foley Hoag, Boston

Professor Zachary Douglas
Professor of International Law, Graduate Institute of
International and Development Studies, Geneva,
Matrix Chambers, London

Professor Davor Vidas
Research Professor, Director of the Law of the Sea
and Marine Affairs Programme, FNI, Oslo

as Counsel and Advocates;

Ms. Anjolie Singh
Member of the Indian Bar, Delhi

Mr. Trpimir Mihael Sogi¢
Senior Assistant Lecturer, Faculty of Law,
University of Zagreb

Mr. Yuri Parkhomenko
Foley Hoag, Washington, D.C.

Mr. Zoran Bradi¢
Head of the Department for Borders, Ministry of
Foreign and European Affairs of the Republic of
Croatia

Mr. Sebastian Rogac
Ministry of Foreign and European Affairs of the
Republic of Croatia

Mr. Goran Jutrisa
Legal Expert
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Consultant in International Law,

Researcher, Centre de droit international de
Nanterre (CEDIN), Université de Paris Ouest,
Nanterre-La Défense

Professor Alain Pellet
Université de Paris Ouest, Nanterre-La
Défense,
Former Chairman of the United Nations
International Law Commission,
Member of the Institut de Droit International

Mr. Eran Sthoeger, LL.M.
New York University School of Law

Sir Michael Wood, K.C.M.G.
Member of the International Law
Commission,

Member of the English Bar

as Counsel and Advocates;

Ms. Natasha Harrington
Member of the English Bar,
Eversheds LLP, Paris

as Assistant to Counsel;

Ms. Héloise Bajer-Pellet
Avocat, Member of the Paris Bar

Ms. Tessa Barsac, LL.M.
Consultant in International Law

Dr. Robin Cleverly, C.Geol, F.G.S.
Head, Law of the Sea Group, UK
Hydrographic Office

Mr. Branko Dekleva, M.A.
First Secretary, Ministry of Foreign Affairs of
the Republic of Slovenia

Mr. Vlado Ekmecic¢
First Secretary, Ministry of Foreign Affairs of
the Republic of Slovenia

Ms. Barbara Granda, LL.M.
First Secretary, Ministry of Foreign Affairs of
the Republic of Slovenia

Mr. Igor Karni¢nik, M.Sc.
Head of Hydrography Department, Geodetic
Institute of Slovenia

Mr. Primoz Kete
Head of Field for Cartography and
Topography, Geodetic Institute of Slovenia



as Counsel;

Mr. Ilija Grgi¢
Head of the Department for State Border, State
Geodetic Administration of the Republic of Croatia

Mr. Davor Krsulovi¢
State Geodetic Administration of the Republic of
Croatia

Ms. Davorka Sari¢
Ministry of Foreign and European Affairs of the
Republic of Croatia

Mr. Marjan Culjak
Ministry of Foreign and European Affairs of the
Republic of Croatia

Ms. Nancy Lopez
Foley Hoag, Washington, D.C.

Ms. Tracy Roosevelt
Foley Hoag, Boston

Mr. Pedro Ramirez
Foley Hoag, Washington, D.C.

as Assistants;

Ms. Victoria Taylor
International Mapping, Maryland

Mr. Alex Tait
International Mapping, Maryland

as Technical Assistants.

Ms. Spela Kosir
First Secretary, Ministry of Foreign Affairs of
the Republic of Slovenia

Mr. PrimoZ KoStrica
Minister Counsellor, Ministry of Foreign
Affairs of the Republic of Slovenia

Professor Martin Pratt
International Boundaries Research Unit,
Department of Geography, Durham University

Mr. Samo Rus
Adviser, Ministry of Foreign Affairs of the
Republic of Slovenia

Ms. Sonja Slovsa Koncan
Minister Counsellor, Ministry of Foreign
Affairs of the Republic of Slovenia

Ms. Mateja Strumelj Piskur, LL.M.
Minister Counsellor, Ministry of Foreign
Affairs of the Republic of Slovenia

Ms. Vesna Zvegli¢
Senior Adviser, Ministry of Foreign Affairs of
the Republic of Slovenia
as Experts and Advisors;
Ms. Diana Podgornik
Administrative Assistant, Ministry of Foreign
Affairs of the Republic of Slovenia

as Support Staff.

172.

173.

174.

175.

At the hearing, Members of the Tribunal put questions to the Parties, to which replies were given

orally in the second round of pleadings and, in respect of certain technical questions, in writing.

On 17 June 2014, the PCA issued a press release on conclusion of the hearing, including a

summary of both Parties’ positions, the content of which was agreed between the Parties.

On 30 April 2015, Croatia forwarded to the Tribunal a letter addressed to Slovenia, in which
Croatia asked Slovenia to explain two statements made by the Slovenian Minister of Foreign
Affairs on Slovenian television on 7 January 2015 and 22 April 2015 concerning the possible

outcome of the arbitration.

Slovenia answered on 1 May 2015, submitting “that Slovenia has no information whatsoever
concerning the outcome of the arbitration, nor any ‘informal channel of communication with the

Tribunal’.” It added that Slovenia had not in any way sought to “bring pressure on the Tribunal.”
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176.

177.

178.

179.

180.

181.

182.

183.

In response to the letters dated 30 April 2015 and 1 May 2015, the Tribunal expressed concerns
over the suggestion that one party might have access to confidential information related to the
Tribunal’s deliberations. It took note of both Parties’” acknowledgement of their obligations under
Article 10(1) of the Arbitration Agreement and affirmed that the arbitrators and the Parties’

representatives were to refrain from ex parte communications.

By letter dated 9 July 2015, the Tribunal informed the Parties that the Award would be rendered
on 17 December 2015.

On 22 July 2015, Serbian and Croatian newspapers published transcripts and audio files of two
telephone conversations reportedly involving the arbitrator appointed by Slovenia, Dr. Jernej
Sekolec, and Ms. Simona Drenik, then one of two Agents designated by Slovenia. The

conversations were reported to have taken place on 15 November 2014 and 11 July 2015.

On 23 July 2015, the Tribunal notified the Parties that Dr. Sekolec had resigned from the Tribunal,

and invited Slovenia to appoint an arbitrator to replace him.

Croatia transmitted translated extracts of the reported telephone conversations to the Tribunal on
24 July 2015, and asked that the Tribunal suspend the proceedings. Croatia also invited “the
remaining members of the Tribunal to review the totality of the materials presented, and reflect
on the grave damage that ha[d] been done to the integrity of the entire proceedings, as well as to

the public perceptions of the legitimacy of the process.”

On 26 July 2015, Slovenia expressed its “deep regret” about the facts reported in the Croatian
press and informed the Tribunal of Ms. Drenik’s resignation from her position as Agent of
Slovenia. Slovenia however opposed Croatia’s request to suspend the arbitral proceedings, and
communicated this to the Tribunal by letter dated 27 July 2015. The following day, 28 July 2015,
Slovenia appointed Mr. Ronny Abraham, President of the ICJ, to the Tribunal.

On 30 July 2015, the Tribunal notified the Parties that Professor Budislav Vukas had resigned
from the Tribunal and, accordingly, invited Croatia to appoint an arbitrator to replace him as
member of the Tribunal.

By note verbale of 30 July 2015, Croatia notified Slovenia that it considered Slovenia to have
“engaged in one or more material breaches of the Arbitration Agreement,” entitling Croatia to
terminate the Arbitration Agreement “in accordance with Article 60, paragraph 1 of the Vienna
Convention on the Law of Treaties.” Croatia thus provided Slovenia with “the notification

pursuant to Article 65, paragraph 1 of the Vienna Convention that it proposes to terminate
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185.

186.

187.

188.

1809.

forthwith the Arbitration Agreement” and added that “from the date of this note the Republic of

Croatia ceases to apply the Arbitration Agreement.”

The following day, 31 July 2015, Croatia informed the Tribunal of the content of the note verbale,

and that it could not “further continue the process [of the present arbitration] in good faith.”

Slovenia informed Croatia by letter of 31 July 2015 that the action thus taken had, in its opinion,
“no basis in international law” and that the Arbitration Agreement “is and remains the only valid
legal basis for settling the border issue between the two countries.” Slovenia informed the
Tribunal on 13 August 2015 that it objected to Croatia’s notification of the termination of the
Acrbitration Agreement, and stated that the Tribunal had the power and the duty to continue the

proceedings.

On 3 August 2015, Judge Abraham notified the Tribunal of his resignation. Judge Abraham’s
resignation was communicated to the Parties shortly thereafter. The Tribunal accordingly invited

Slovenia to appoint an arbitrator to replace Judge Abraham as member of the Tribunal.

Slovenia informed the Tribunal on 13 August 2015 that “in order to preserve the integrity,
independence and impartiality of the Arbitral Tribunal and the ongoing proceedings, it [would]
refrain from appointing a member of the Tribunal to replace Judge Abraham.” Instead, Slovenia
requested “the President of the Arbitration Tribunal, Judge Gilbert Guillaume, in exercise of his
powers under Article 2, paragraph 2, of the Arbitration Agreement,” to appoint a member of the

Tribunal.

On 25 September 2015, the Tribunal informed the Parties that the President, in accordance with
the procedure for the replacement of party-appointed arbitrators in Article 2, paragraphs 2 and 3
of the Arbitration Agreement, had appointed H.E. Ambassador Rolf Einar Fife, a national of
Norway, to succeed Judge Abraham, and Professor Nicolas Michel, a national of Switzerland, to
succeed Professor Vukas. The Parties were provided with a signed Declaration of Acceptance and
Statement of Impartiality and Independence from each of Ambassador Fife and Professor Michel.

By letter dated 1 December 2015, the Tribunal fixed a procedural calendar for further written and
oral submissions “concerning the legal implications of the matters set out in Croatia’s letters of
24 July 2015 and 31 July 2015.” The Tribunal directed the Parties to file their written submissions
by 15 January 2016 (Croatia) and 26 February 2016 (Slovenia). In addition, the Tribunal informed
the Parties that it intended to hold a hearing on these matters on 17 March 2016, requesting the
Parties to confirm by 9 December 2015 their availability on that date.
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193.

194.

195.

196.

197.

By the same letter, the Tribunal released to the Parties two internal documents that Dr. Sekolec
had submitted in the course of the proceedings: a note entitled “personal and confidential notes
regarding the border on or around Dragonja” provided to the Tribunal in January 2015, and a
document entitled “Mura River Sector: Various effectivités by Slovenia” provided to the Registry
in November 2014. The Tribunal also informed the Parties that these were the only documents

provided by Dr. Sekolec to the Tribunal or the Registry.

On 7 December 2015, in response to the Tribunal’s letter dated 1 December, Slovenia confirmed

its availability for the hearing on 17 March 2016. Croatia did not respond to the Tribunal’s letter.

On 26 December 2015, the Tribunal confirmed to the Parties that the hearing would be held on
17 March 2016.

Croatia did not make any submission by the 15 January 2016 deadline stipulated in the Tribunal’s
letter to the Parties dated 1 December 2015.

The Written Submission of Slovenia (“Written Submission”), with accompanying documents,
was filed on 26 February 2016. In its Written Submission, Slovenia requested the Tribunal to
adjudge and declare that the “Arbitration Agreement of 4 November 2009 remains in force
between the Parties,” and that the “proceedings pursuant to the Arbitration Agreement shall
continue until the Tribunal issues a final award.” The request was reiterated by Slovenia at the
hearing on 17 March 2016.

A hearing concerning the legal implications of the matters set out in Croatia’s letters of
24 July 2015 and 31 July 2015 was held on 17 March 2016 at the Peace Palace, The Hague, the
Netherlands.

Croatia did not appear at the hearing. The Tribunal was apprised of a press release of the Croatian
Ministry of Foreign and European Affairs dated 14 March 2016 and of a note verbale from the
Permanent Mission of the Republic of Croatia to the United Nations dated 16 March 2016, in
which Croatia confirmed that it did not intend to participate in the hearing.

On 30 June 2016, the Tribunal issued a Partial Award addressing the legal consequences for the
present arbitral proceedings of the contacts between Dr. Sekolec and Ms. Drenik. In its Partial
Award, the Tribunal expressed its regret that Croatia had not availed itself of the opportunity to
present formal pleadings and respond to questions from the Tribunal. The Tribunal noted,
however, that it was a well-established principle of international procedural law that a unilateral

decision to withdraw from dispute settlement proceedings cannot of itself bring such proceedings
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199.

200.

201.

to a halt. In the context of the arbitration before it, the Tribunal observed that this principle is set
out in Article 28 of the PCA’s Optional Rules for Arbitrating Disputes between Two States (“PCA
Optional Rules”), which apply in the present proceedings pursuant to Article 6(2) of the

Avrbitration Agreement.

With respect to the question of jurisdiction, the Tribunal concluded that it “has jurisdiction under
the provisions of the Arbitration Agreement and Article 21, paragraph 1 of the PCA Optional
Rules, and in conformity with Article 65 of the Vienna Convention, to decide whether Croatia,
acting under Article 60 of the Convention ha[d] validly proposed to Slovenia to terminate the

Arbitration Agreement and ha[d] validly ceased to apply it.”

With respect to the question of the continuation of the proceedings, the Tribunal affirmed that it
had not only the authority but also the duty to settle the land and maritime dispute which was
submitted to it. The Tribunal emphasised in this regard that it was incumbent on it to safeguard
the integrity of the arbitral process. The Tribunal thus recalled the resignations of Dr. Sekolec as
arbitrator, of Ms. Drenik as Agent for Slovenia, and of Professor VVukas as arbitrator. The Tribunal
also recalled that, pursuant to the relevant provisions of the Arbitration Agreement, the President
of the Tribunal had appointed as new members of the Tribunal H.E. Ambassador Rolf Einar Fife
and Professor Nicolas Michel. The Tribunal stated that no doubt had been expressed on the
impartiality or on the independence of the three remaining arbitrators or of the two new

arbitrators. It was therefore concluded that the Tribunal was properly recomposed.

The Tribunal noted, for the avoidance of doubt, that since Dr. Sekolec and Professor VVukas had
resigned as arbitrators, their views expressed in prior deliberation meetings were of no relevance
for the work of the Tribunal in its present composition. Accordingly, no account would be had of
their various deliberation notes, which they had circulated at earlier stages of these proceedings
in their capacity as arbitrators. Further, in the interests of transparency, the two documents
submitted by Dr. Sekolec to the Tribunal had been released to the Parties. The Tribunal observed
in this regard that Dr. Sekolec, through his notes, did not communicate to the Tribunal any new
arguments or facts not already contained in the official record of the Tribunal.

The Tribunal decided that Dr. Sekolec and Ms. Drenik acted in violation of provisions of the
Arbitration Agreement and the Terms of Appointment adopted by the Parties and the Tribunal for
the proceedings. The Tribunal then turned to the question as to whether there was a “material
breach” of the Arbitration Agreement by Slovenia entitling Croatia to terminate the Agreement
under Article 60, paragraph 1 of the Vienna Convention on the Law of Treaties. On the basis of

the case law of international courts and tribunals, the Tribunal observed that termination of a
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treaty under Article 60, paragraph 1 due to a breach is warranted only if the breach defeats the

object and purpose of the treaty. In this regard, the Tribunal stated:

219. The treaty in question is of a specific kind. It is an arbitration agreement. As
stated by the ICJ, “when States sign an arbitration agreement, they are concluding an
agreement with a very specific object and purpose: to entrust an arbitration tribunal with
the task of settling a dispute in accordance with the terms agreed by the parties, who
define in the agreement the jurisdiction of the tribunal and determine its limits”. In the
present case, the Arbitration Agreement notes in its preamble that, “through numerous
attempts, the Parties have not resolved their territorial and maritime dispute in the course
of the past years”. It contemplates the constitution of an arbitral tribunal, fixes its
composition and task and determines the applicable law and procedure to be followed. It
finally states that “[t]lhe award shall be binding on the Parties and shall constitute a
definitive settlement of the dispute”. The Arbitration Agreement, accordingly, is
premised on a desire for the peaceful and definitive settlement of a dispute that had
theretofore been incapable of amicable resolution.

202. The Tribunal therefore considered whether the breaches of the Arbitration Agreement by Slovenia

were such as to defeat the object and purpose of the Arbitration Agreement:

223, [..]

In its first letter to the Tribunal of 24 July 2015, Croatia took note of the resignation of
Ms. Drenik and Dr. Sekolec and, appropriately, invited “the remaining members of the
Tribunal to review the totality of the materials presented, and reflect on the grave damage
that has been done to the integrity of the entire proceedings, as well as to public
perceptions of the legitimacy of the process”.

224, The Tribunal has so proceeded. It has been recomposed, and no doubt has been
expressed on the independence and impartiality of the Tribunal in its new composition.
The records of the arbitration have been carefully reviewed, and the two documents
submitted by Dr. Sekolec to the Tribunal in collaboration with Ms. Drenik have been
communicated to the Parties. These documents contained no facts or arguments not
already present in the written or oral pleadings. The Parties were provided an opportunity
to identify any other breaches of confidentiality in the proceedings of which they were
aware, and neither Party raised any further issues. The Tribunal is satisfied that the
procedural balance between the Parties is secured.

225. Accordingly, and in view of the remedial action taken, the Tribunal determines
that the breaches of the Arbitration Agreement by Slovenia do not render the continuation
of the proceedings impossible and, therefore, do not defeat the object and purpose of the
Agreement. Accordingly, Croatia was not entitled to terminate the Agreement under
Article 60, paragraph 1 of the Vienna Convention. The Arbitration Agreement remains
in force.

203. Accordingly, the Tribunal affirmed its jurisdiction and unanimously decided:

(a) Slovenia has violated provisions of the Arbitration Agreement of 4 November 2009;
(b) The Arbitration Agreement remains in force;
(c) The arbitral proceedings pursuant to the Arbitration Agreement shall continue;

(d) After consultation with the Parties, the Tribunal shall determine the further procedural
steps in this arbitration; and

(e) The Tribunal reserves any decision in respect of the ultimate allocation of costs
until its final award; however, for the time being, Slovenia shall advance the sums
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necessary to cover costs that arise as a result of the prolongation of the proceedings
beyond the originally envisaged timetable.

204. On 4 November 2016, the Tribunal invited the Parties to indicate, by 18 November 2016, whether
they wished to have an opportunity to make further submissions to the Tribunal in a short oral
hearing. Pursuant to paragraph 231(d) of the Partial Award, the Tribunal would then determine

the further procedure in this arbitration.

205. On 18 November 2016, Slovenia responded to the effect that it did “not itself see the need for a
further hearing.” However, “if the Tribunal or Croatia consider that a further hearing would be
useful, Slovenia would of course assist the Tribunal in any way it deems helpful.” No response to

the Tribunal’s letter of 4 November 2016 was received from Croatia.

206. On 29 March 2017, the Tribunal informed the Parties that it was satisfied that it was not necessary
to request further submissions from the Parties or to put additional questions to the Parties. In
accordance with Article 29 of the PCA Optional Rules, the Tribunal therefore declared the hearing

in the present arbitration closed.
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I1l. THE PARTIES’ FORMAL REQUESTS
A. CROATIA’S REQUESTS
1. The Land Boundary

207. In respect of the land boundary, in its Memorial, Croatia requested that the Tribunal adjudge and
declare that:

(1)  Under Article 3(1)(a) of the Arbitration Agreement, the land boundary between the
Republic of Croatia and the Republic of Slovenia follows the line as depicted in the
map found at Annex HR-A;?3

(2)  Inaccordance with that land boundary,

(@  no Slovenian personnel, whether military, civilian, police or security, shall be
entitled to remain at the facility located at Sveta Gera in the Croatian
Municipality of Ozalj;

(b)  Slovenia shall not hinder communication within the Croatian Municipality of
Sveti Martin na Muri, including the area of Muris¢e.?*

208. In its Counter-Memorial, Croatia requested that the Tribunal adjudge and declare that:

(1)  Under Article 3(1)(a) of the Arbitration Agreement, the land boundary between the
Republic of Croatia and the Republic of Slovenia follows the line depicted in the series
of maps comprising Volume 111 of this Reply; %

(2)  Inaccordance with that land boundary,

Q) no Slovenian personnel, whether military, civilian, police or security, shall be
entitled to remain at the facility located at Sveta Gera in the Croatian
Municipality of Ozalj;

(i) Slovenia shall not hinder communication within the Croatian Municipality of
Sveti Martin na Muri, including the area of Muris¢e. 28

209. In its oral submissions at the hearing, Croatia requested that the Tribunal adjudge and declare
that:

(1)  Under Article 3(1)(a) of the Arbitration Agreement, the land boundary between the
Republic of Croatia and the Republic of Slovenia follows the line depicted in the series
of maps comprising Volume 111 of the Counter-Memorial of the Republic of Croatia,
subject to the technical corrections described in the Republic of Croatia's letters on
24th April 2014 and 26th May 2014. In addition to that, the areas not recorded in

283 An electronic copy of the map exhibited in Annex HR-A, which Croatia has made part of its formal request
in the present arbitration, may be consulted on the website of the PCA, acting as Registry in the proceedings.

284 Croatia’s Memorial, p. 237.

285 An electronic copy of the maps comprising Volume 111 of Croatia’s Counter-Memorial, which Croatia has
made part of its formal request in the present arbitration, may be consulted on the website of the PCA,
acting as Registry in the proceedings.

286 Croatia’s Counter-Memorial, p. 373.
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either Parties’ [sic] cadastral records (“gaps™) should also be delimited between the
Parties as part of the Tribunal's award.

(2)  Inaccordance with that land boundary, (i) no Slovenian personnel, whether military,
civilian, police or security, shall be entitled to remain at the facility located at Sveta
Gera in the Croatian Municipality of Ozalj; (ii) Slovenia shall not hinder
communication within the Croatian Municipality of Sveti Martin na Muri, including
the area of Murisce.

2. The Maritime Issues

210. In respect of the maritime issues, in its Memorial and Counter-Memorial, Croatia requested that

the Tribunal adjudge and declare that:

(3)  Under Article 3(1)(a) of the Arbitration Agreement, the maritime boundary between
the Republic of Croatia and the Republic of Slovenia commences at the land boundary
terminus, located at 45°28'42.3"N - 13°35'08.5"E, and then follows a simplified
equidistance line as depicted in Figure 9.7, until it reaches the point located at
45°35'15.48" N - 13°28'18.08"E;

(4)  Under Article 3(1)(b) of the Arbitration Agreement, Slovenia’s “Junction to the High
Sea” does not imply or allow any territorial contact between Slovenia and the High
Seas;

and

(5)  Under Article 3(1)(b) and (c) of the Arbitration Agreement, Slovenia’s “junction to
the High Sea” and the “regime for the use of the relevant maritime areas” shall be,
mutatis mutandis, that provided for by the regime of innocent passage through
international straits, as set out in Article 45 of the 1982 Convention on the Law of the
Sea, and subject to the existing IMO traffic separation scheme as may be modified
from time to time. 27

211. In its oral submissions at the hearing, Croatia requested that the Tribunal adjudge and declare
that:

(3)  Under Article 3(1)(a) of the Arbitration Agreement, the maritime boundary between
the Republic of Croatia and the Republic of Slovenia commences at the land boundary
terminus, located at 45°28'42.3"N - 13°35'08.5"E (ETRS89, GRS80), and then
follows a simplified equidistance line as depicted in Figure 9.7 of Croatia’s Memorial,
until it reaches the point located at 45°35'15.48"N - 13°28'18.08"E;

(4)  Under Article 3(1)(b) of the Arbitration Agreement, “Slovenia's junction to the High
Sea” does not imply or allow any territorial contact between Slovenia and the High
Seas;

and

(5)  Under Article 3(1)(b) and (c) of the Arbitration Agreement, no “Slovenian junction to
the High Sea” is required and the issue of the “regime for the use of the relevant
maritime areas” does not arise. If, however, the Tribunal were to hold that such a
“junction” is required, then it should be by reference to the regime of passage under
Part Il of the 1982 Convention on the Law of the Sea, as further particularized in
Croatia's written answers to the Tribunal's questions.

287 Croatia’s Memorial, p. 237; Croatia’s Counter-Memorial, Submissions.
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3. Reservation of Rights

212. Croatia further noted in its Counter-Memorial that “[h]aving regard to the reservation of rights
made in paragraph 5.60 of its Memorial, and the position adopted by the Slovenian Memorial in
respect of the land boundary, Croatia reiterates its reservation of the right to amend its claims, as
described in paragraphs 4.72 to 4.85 of this Counter Memorial, and as depicted in Figures CM
4.15 and CM 8.03, at a later stage of these proceedings.”?%

213. As presented in the second round of oral submissions on this part of the boundary, Croatia ceased

to maintain such a reservation.?°

B. SLOVENIA’S REQUESTS
1. The Land Boundary

214. In respect of the land boundary, in its Memorial and Counter-Memorial, Slovenia requested that

the Tribunal adjudge and declare that:

1. The course of the land boundary between the Republic of Slovenia and the Republic of
Croatia is as follows:

Mura River Sector

(a)  From the confluence of the Rivers Krka and Mura (point B1), the land boundary runs
westwards in the middle of the Mura River to a point north-east of Gibina.

(Maps 1, 2 and 3 in Volume 2 [of Slovenia’s Memorial])?®

Central Sector

Slovenske gorice

(b)  From Gibinato the Presika Stream, the land boundary follows the eastern and southern
boundaries of Slovenia’s municipalities reflected in the records of the cadastral
municipalities of Gibina, Safarsko, Razkrizje, Vesc¢ica and Globoka, and
encompassing 10 houses south of Razkrizje. It then follows the former State boundary
between Austria and Hungary, reflected in the boundaries of Slovenia’s
municipalities, up to the point where it meets the Drava River to the south-east of
Sredisce ob Dravi. (Maps 4, 5 and 6 in Volume 2 [of Slovenia’s Memorial])

28 Croatia’s Counter-Memorial, p. 373.
29 Transcript, Day 5, p. 180:8-13.

290 An electronic copy of the maps comprising Volume 2 of Slovenia’s Memorial, which Slovenia has made
part of its formal request in the present arbitration, may be consulted on the website of the PCA, acting as
Registry in the proceedings.

PCA 200993 61



PCA 200993

Drava River

(©)

The land boundary then follows the middle of the Drava River from the point south-
east of Sredis¢e ob Dravi, through the Ormoz Lake (Ormosko jezero) to the point
north-east of Zavr¢ where it reaches the municipality of Zavré. (Maps 6, 7 and 8 in
Volume 2 [of Slovenia’s Memorial])

Haloze-Macelj

(d)  From the Drava River to the Sotla River, the boundary follows the former State
boundary between Austria and Hungary, reflected in the boundaries of Slovenian
municipalities and Slovenia’s cadastral records. (Maps 8, 9, 10 and 11 in Volume 2
[of Slovenia’s Memorial])

Sotla River

(e) From the Haloze-Macelj area, the land boundary follows the middle of the Sotla River,

passing through Lake Vonarsko (Vonarsko jezero), until it reaches outfall of the Sotla
River into the Sava River. (Maps 11, 12, 13, 14, 15, 16, 17 and 18 in Volume 2 [of
Slovenia’s Memorial])

Sava and Bregana Rivers

(f)

From the mouth of the Sotla River, the land boundary follows the middle of the Sava
River up to the mouth of the Bregana River. It then continues in the middle of the
Bregana River up to the foot of Gorjanci - Zumberacka gora in the vicinity of the
settlement of Gabrovica. (Maps 18 and 19 in VVolume 2 [of Slovenia’s Memorial])

Gorjanci/Zumberak

(9)

The land boundary then follows the southern and western boundaries of Slovenia’s
municipalities, including the military facility and the trigonometric point on Trdinov
vrh, the settlement of Drage and the entire settlement of Brezovica pri Metliki, until
it reaches the Kamenica River, to the east of the settlement with the same name. (Maps
19, 20, 21, 22 and 23 in Volume 2 [of Slovenia’s Memorial])

Kamenica, Kolpa and Cabranka Rivers

(h)

Kras

(i)

The land boundary continues to run in the middle of the Kamenica River to its outfall
into the Kolpa River. From there, it follows the middle of the Kolpa River to the
confluence of the Rivers Kolpa and Cabranka, continuing upstream on the latter and
on its tributary until the river leaves the land boundary south of Novi Kot. (Maps 23,
24,25, 26, 27, 28, 29, 30, 31, 32, 33, 34 and 35 in Volume 2 [of Slovenia’s Memorial])

From the Cabranka River to mount Skodovnik, the land boundary follows the former
State boundary between Austria and Hungary, reflected in the boundaries of
Slovenian municipalities, the protocol of the 1909 Joint Commission, and boundary
markers on the ground. (Maps 35 and 36 in VVolume 2 [of Slovenia’s Memorial])
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Istria Sector

{)) The land boundary then continues to follow the boundaries of Slovenia’s
municipalities as reflected in Slovenia’s cadastral records until it reaches the Bay of
Piran. (Maps 35, 36, 37, 38, 39, 40, 41, 42, 43, 44 and 45 in Volume 2 [of Slovenia’s
Memorial])

Bay of Piran

(k)  Along the Bay of Piran, the boundary follows the coast of the Savudrija peninsula to
the most prominent point of the Savudrija promontory. (Map 46 in Volume 2 [of
Slovenia’s Memorial])

The course of the land boundary is more precisely depicted on Maps 1 to 46, ina scale 1 :
25,000, contained in Volume 2 of the Memorial.?%

215. In its oral submissions at the hearing, Slovenia requested that the Tribunal adjudge and declare
that:

1. The course of the land boundary between the Republic of Slovenia and the Republic of
Croatia is as follows:

Mura River Sector

(@)  From the confluence of the Rivers Krka and Mura (point B1), the land boundary runs
westwards in the middle of the Mura River to a point north-east of Gibina. (Maps 1
(as corrected in Slovenia's Counter-Memorial), 2 and 3 in Volume 2 of Slovenia’s
Memorial)

Central Sector
Slovenske gorice

(b)  From Gibinato the Presika Stream, the land boundary follows the eastern and southern
boundaries of Slovenia’s municipalities reflected in the records of the cadastral
municipalities of Gibina, Safarsko, Razkrizje, VesCica and Globoka, and
encompassing 10 houses south of Razkrizje. It then follows the former State boundary
between Awustria and Hungary, reflected in the boundaries of Slovenia’s
municipalities, up to the point where it meets the Drava River to the south-east of
Sredis¢e ob Dravi. (Maps 4, 5 and 6 in Volume 2 of Slovenia’s Memorial)

Drava River

(c)  The land boundary then follows the middle of the Drava River from the point south-
east of Sredisce ob Dravi, through the Ormoz Lake (Ormosko jezero) to the point
north-east of Zavr¢ where it reaches the municipality of Zavré. (Maps 6, 7 and 8 in

Volume 2 of Slovenia’s Memorial)

Haloze-Macelj

291 Slovenia’s Memorial, pp. 617-19; Slovenia’s Counter-Memorial, pp. 529-31.
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(d)  From the Drava River to the Sotla River, the boundary follows the former State
boundary between Austria and Hungary, reflected in the boundaries of Slovenian
municipalities and Slovenia’s cadastral records. (Maps 8, 9, 10 (as corrected in
Slovenia's Reply) and 11 in Volume 2 of Slovenia’s Memorial)

Sotla River

()  Fromthe Haloze-Macelj area, the land boundary follows the middle of the Sotla River,
passing through Lake Vonarsko (Vonarsko jezero), until it reaches the outfall of the
Sotla River into the Sava River. (Maps 11, 12, 13, 14, 15, 16, 17 and 18 in Volume 2
of Slovenia’s Memorial)

Sava and Bregana Rivers

)] From the mouth of the Sotla River, the land boundary follows the middle of the Sava
River up to the mouth of the Bregana River. It then continues in the middle of the
Bregana River up to the foot of Gorjanci - Zumberacka gora in the vicinity of the
settlement of Gabrovica. (Maps 18 and 19 in Volume 2 of Slovenia’s Memorial)

Gorjanci / Zumberak

(9)  The land boundary then follows the southern and eastern boundaries of Slovenia’s
municipalities, including the military facility and the trigonometric point on Trdinov
vrh, the settlement of Drage and the entire settlement of Brezovica pri Metliki, until
it reaches the Kamenica River, to the east of the settlement with the same name. (Maps
19, 20, 21, 22 and 23 in Volume 2 of Slovenia’s Memorial)

Kamenica, Kolpa and Cabranka Rivers

(h)  The land boundary continues to run in the middle of the Kamenica River to its outfall
into the Kolpa River. From there, it follows the middle of the Kolpa River to the
confluence of the Rivers Kolpa and Cabranka, continuing upstream on the latter and
on its tributary until the river leaves the land boundary south of Novi Kot. (Maps 23,
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34 in Volume 2 of Slovenia’s Memoarial and map
35 as corrected in Slovenia's Reply)

Kras

() The land boundary then continues to follow the boundaries of Slovenia’s
municipalities as reflected in Slovenia’s cadastral records until it reaches the Bay of
Piran. (Maps 35, 36, 37, 38, 39, 40, 41, 42, 43 (as corrected in Slovenia's Reply), 44
and 45 in Volume 2 of Slovenia’s Memorial)

Istria Sector

()] The land boundary then continues to follow the boundaries of Slovenia’s
municipalities as reflected in Slovenia’s cadastral records until it reaches the Bay of
Piran. (Maps 35, 36, 37, 38, 39, 40, 41, 42, 43 (as corrected in Slovenia's Reply), 44
and 45 in Volume 2 of Slovenia’s Memorial)

Bay of Piran

(k)  Along the Bay of Piran, the boundary follows the coast of the Savudrija peninsula to

the most prominent point of the Savudrija promontory. (Map 46 in Volume 2 of
Slovenia’s Memorial)
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The course of the land boundary is more precisely depicted on Maps 1 to 46, ina scale 1 :
25,000, contained in Volume 2 of Slovenia’s Memorial of 11 February 2013 as corrected in
Counter-Memorial and Reply.

2. The Maritime Issues

216. Inrespect of the maritime delimitation, Slovenia requested in its Memorial and Counter-Memorial

that the Tribunal adjudge and declare that:

2. The Bay of Piran has the status of Slovenian internal waters and is closed by a straight
baseline connecting the most prominent points on the coasts of the Madona and Savudrija
promontories.

3. The course of the maritime boundary between the Republic of Slovenia and the Republic
of Croatia is constituted by a series of geodetic lines connecting the following points, as
illustrated on Figure 11.1 [of Slovenia’s Memorial]:

(a)  Starting at Point P1, which is situated on the low-water line at the point where the
closing line across the Bay of Piran meets the coast at the Savudrija Promontory, the
maritime boundary proceeds to Point P2, which is the easternmost point of Slovenia’s
junction to the High Sea;

(b)  From Point P2, the maritime boundary proceeds in a south-westerly direction, at a
distance of three nautical miles from the Treaty of Osimo line, until it reaches Point
P3, which is located 12 nautical miles from Croatia’s coast;

(¢)  From Point P3, the maritime boundary follows a line running parallel to, and at a
constant distance of three nautical miles from, the 1968 continental shelf boundary
between the former Yugoslavia and Italy, until it intersects the 45°10'N parallel of
latitude at Point P4.

4. Slovenia’s junction to the High Sea is a geodetic line connecting Point P2, which lies
along the southern limits of Slovenia’s territorial sea, with Point T4 bis, which is the point
where the southern limits of Slovenia’s territorial sea intersects the 1975 Treaty of Osimo
boundary line agreed between the former Yugoslavia and Italy.

5. The regime for the use of the relevant maritime areas comprises the following:

(@)  Withthe exception of the area described in paragraph (b) below, the areas lying within
12 nautical miles of the Parties’ respective baselines and delimited in accordance with
paragraph 3 above constitute the territorial seas of Slovenia and Croatia, respectively.
Slovenian fishermen will continue to enjoy their historical fishing rights in Croatia’s
territorial waters, which are also guaranteed by the Accession Treaty between Croatia
and the European Union and by the 1997 Agreement on Border Traffic and
Cooperation between the Parties;
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(b)  The maritime area lying within the corridor circumscribed by the lines connecting
Points P2 and T4 bis in the north, the Treaty of Osimo line in the west, and the line
connecting Points P2 and P3 in the east constitutes high seas within which Slovenia
possesses sovereign rights over the continental shelf (sea bed and sub-soil);

(c)  The areas lying south of Slovenia’s junction to the High Sea and beyond the limits of
Croatia’s territorial sea are high seas and shall remain so as between the Parties up to
the point where the interests of third States are affected.?®?

217. In its oral submissions at the hearing, Slovenia requested that the Tribunal adjudge and declare
that:

2. The Bay of Piran has the status of Slovenian internal waters and is closed by a straight
baseline connecting the most prominent points on the coasts of the Madona and Savudrija
promontories.

3. The course of the maritime boundary between the Republic of Slovenia and the Republic
of Croatia is constituted by a series of geodetic lines connecting the following points, as
illustrated on Figure 11.1 of Slovenia’s Memorial:

(a)  Starting at Point P1, which is situated on the low-water line at the point where the
closing line across the Bay of Piran meets the coast at the Savudrija Promontory, the
maritime boundary proceeds to Point P2, which is the easternmost point of Slovenia’s
junction to the High Sea;

(b)  From Point P2, the maritime boundary proceeds in a south-westerly direction, at a
distance of three nautical miles from the Treaty of Osimo line, until it reaches Point
P3, which is located 12 nautical miles from Croatia’s coast;

(¢)  From Point P3, the maritime boundary follows a line running parallel to, and at a
constant distance of three nautical miles from, the 1968 continental shelf boundary
between the former Yugoslavia and Italy, until it intersects the 45°10' N parallel of
latitude at Point P4.

4. Slovenia’s junction to the High Sea is a geodetic line connecting Point P2, which lies
along the southern limits of Slovenia’s territorial sea, with Point T4 bis, which is the point
where the southern limits of Slovenia’s territorial sea intersects the 1975 Treaty of Osimo
boundary line agreed between the former Yugoslavia and Italy.

5. The regime for the use of the relevant maritime areas comprises the following:

(@)  Withthe exception of the area described in paragraph (b) below, the areas lying within
12 nautical miles of the Parties’ respective baselines and delimited in accordance with
paragraph 3 above constitute the territorial seas of Slovenia and Croatia, respectively.
Slovenian fishermen will continue to enjoy their historical fishing rights in Croatia’s
territorial waters, which are also guaranteed by the Accession Treaty between Croatia

292 Slovenia’s Memorial, pp. 619-623; Slovenia’s Counter-Memorial, pp. 531-533.
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and the European Union and by the 1997 Agreement on Border Traffic and
Cooperation between the Parties;

(b)  The maritime area lying within the corridor circumscribed by the lines connecting
Points P2 and T4 bis in the north, the Treaty of Osimo line in the west, and the line
connecting Points P2 and P3 in the east constitutes high seas within which Slovenia
possesses sovereign rights over the continental shelf (sea bed and sub-soil);

(c)  The areas lying south of Slovenia’s junction to the High Sea and beyond the limits of
Croatia’s territorial sea are high seas and shall remain so as between the Parties up to
the point where the interests of third States are affected.

3. Objection to the Tribunal’s Jurisdiction

218. In its Counter-Memorial and its oral submissions at the hearing, Slovenia further requested the
Tribunal “to declare that ‘Point 2 of the Submissions made by the Republic of Croatia is not

within the task of the Arbitral Tribunal set out in the Arbitration Agreement’.”2%

2% Slovenia’s Counter-Memorial, p. 533; Transcript, Day 8, p. 179:8-12.
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2109.

220.

221.

222.

223.

224.

DETERMINATIONS IN RESPECT OF THE LAND BOUNDARY

The Tribunal first considers the course of the land boundary between Croatia and Slovenia. In
this regard, the Tribunal will address its function under the Arbitration Agreement before

addressing the disputed segments of the land boundary.

THE TASK OF THE TRIBUNAL AND THE APPLICABLE LAW
1. The Parties’ Positions
(a) Task of the Tribunal

Pursuant to Article 3(1) of the Arbitration Agreement, the Tribunal’s task consists of the
determination of the course of the maritime and land boundary between Croatia and Slovenia,

Slovenia’s junction to the High Sea, and the regime for the use of the relevant maritime areas.
In addition, Article 3(2) of the Arbitration Agreement provides:

The Parties shall specify the details of the subject-matter of the dispute within one month. If
they fail to do so, the Arbitral Tribunal shall use the submissions of the Parties for the
determination of the exact scope of the maritime and territorial disputes and claims between
the Parties.?%

The Parties did not specify the details of the subject-matter of the dispute within one month.
Following consultation with the Parties at the First Procedural Meeting, the Tribunal therefore

noted in its Procedural Order No. 1:

The Arbitral Tribunal takes note of the Parties’ joint view that, pursuant to Article 3(2) of the
Agreement, it shall fall to the Arbitral Tribunal to determine the exact scope of the maritime
and territorial disputes and claims between the Parties, taking into consideration the entirety
of the Parties” written and oral submissions.?%

As has become apparent from the Parties’ written and oral submissions, the Parties’ perception of
the Tribunal’s task in relation to the land boundary differs to a certain extent. The Parties’

approaches are described in the following paragraphs.

i. Croatia’s Position

Croatia emphasises that the Parties agree that their respective internal legislation, even if it did

not as such delimit the boundary, “constitutes valuable evidence of their respective understanding

294

295

Avrbitration Agreement, Article 3(2).
Procedural Order No. 1, para. 1; see also Croatia’s Memorial, para. 4.2; Slovenia’s Memorial, para. 1.05.
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225.

226.

and interpretation of the existing boundary” as of the critical date.?®® Croatia states that the Parties
further agree that in order to interpret such legislation, “the cadastral records of both republics are
of valuable help” and that “the legislation on territorial organization together with the cadastral
records evidences the “view of all the competent authorities of the administration’ concerning the
legal title delimiting their respective boundaries.”?*” Thus “in both Croatia and Slovenia, at the
critical date, internal legislation defined the republican territory in terms of specific municipalities
whose precise geographical contours and limits were set forth in cadastral records and maps.”2%
By virtue of such legislation, “the republican territory in each of the two republics consisted of
the aggregate of its municipalities” and such municipalities “themselves included one or more
cadastral districts, the geographic limits of which were specifically defined and mapped.”?* For
this reason, Croatia considers the work of the parties between 1992 and 1997 on the comparison
and reconciliation of their respective cadastral district boundaries to be of great relevance to the

task of the Tribunal.3%

According to Croatia, “[i]t should not be difficult” for the Tribunal to determine the parts of the
land boundary that are disputed.®** Croatia points to the 1996 Report of the Expert Group as a
jointly-prepared document pre-dating the Arbitration Agreement, and identifying the parts of the
boundary that are disputed.3%? Relying mainly on the 1996 Report, Croatia considers that the
subject-matter of the dispute with regard to the land boundary corresponds to the areas where,
according to the 1996 Report, the boundaries claimed by the Parties overlap and are separated by

more than 50 m.302

In the 1996 Report, the Expert Group identified twenty such areas, extending over approximately
60 km of the land boundary. In its Memorial, “to avoid overburdening the Arbitral Tribunal,”3%

Croatia addresses eight such areas, accounting for more than 47 km of the border, and 733.9 of
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301

302

303

304

Transcript, Day 1, pp. 58:23-59:9, citing Slovenia’s Memorial, para. 5.19.

Slovenia’s Memorial, para. 5.19, citing Case concerning the frontier dispute (Benin/Niger), Judgment,
1.C.J. Reports 2005, p. 90 at p. 148, para. 139.

Transcript, Day 1, pp. 59:22-60:1.

Transcript, Day 1, p. 60:2-11.

Transcript, Day 1, p. 66:19-25.

Croatia’s Memorial, para. 4.3; see also Croatia’s Memorial, para. 1.15.
Croatia’s Memorial, para. 4.3.

Croatia’s Memorial, paras 1.15, 4.6; Croatia’s Counter-Memorial, paras 3.82-83.
Croatia’s Memorial, para. 4.7; see also Croatia’s Memorial, para. 1.16.
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227.

228.

229.

the 797.9 ha (92%) of the disputed territory.®® It addresses the twelve remaining areas in its

Counter-Memorial. 30

Croatia notes that “a full and final delimitation of the entire border”*” would also require a
delimitation in a further twelve areas, where the boundaries claimed by the Parties overlap and
are separated by less than 50 m (as well as the few areas not included in a cadastral district of
either State3%®). Croatia suggests in its Memorial that such “minor discrepancies” be left to the
Parties to resolve after the Tribunal has determined the remainder of the boundary.®® This
proposition is based on the “impracticality of imposing on the Tribunal the burden of delimiting
every disputed square met[re]” and the likelihood of eventual agreement on minor discrepancies

once the vast majority of the border is delimited.

Croatia proposes that the Tribunal “delimit the land boundary in the same way the parties set out
to do in 1992, that is by alignment of their respective cadastral district boundaries, and by
reconciliation of the discrepancies that exist along the 9% of the boundary that the Parties’ experts
found not to be aligned.”3!! Croatia contends that in most of the cases where there are
discrepancies, such reconciliation would involve no more than technical adjustments, based on
modern geodetic analysis. In other cases, “it would be a matter of comparing the parties’
respective cadastral boundaries with the historic source of title . . . and then determining which

party’s cadastral boundary is more faithful to the proper historic source of title.”%!?

Croatia states that, shortly after independence, the Parties “set out to confirm precisely where the
[land boundary] was agreed and where it was disputed.” % It emphasises that Slovenia
“acknowledges” that the definition of cadastral boundaries was to be considered “the point of
departure” for the delimitation of the land boundary.3!* Further, Slovenia “accepts” that the Expert

Group aimed at identifying the disputed parts of the land boundary on the basis of cadastral
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311

312

313

314

Croatia’s Memorial, para. 4.7; see also Croatia’s Memorial, para. 1.16.
Croatia’s Counter-Memorial, para. 1.21.

Croatia’s Memorial, para. 4.6; see also Croatia’s Memorial, para. 1.17.
Croatia’s Memorial, para. 4.6.

Croatia’s Memorial, para. 4.6; see also Croatia’s Memorial, para. 1.17.

Croatia’s Memorial, para. 4.6; see also Croatia’s Memorial, para. 1.17; Croatia’s Counter-Memorial,
paras 1.22, 3.82.

Transcript, Day 1, pp. 82:22-83:2, pp. 89:22-90:17.
Transcript, Day 1, p. 83:8-15.
Croatia’s Counter-Memorial, paras 3.27-28.

Croatia’s Counter-Memorial, para. 3.28; Slovenia’s Memorial, paras 3.16, 5.73; see also Aide- Mémoire
of the Meeting of Surveying and Mapping Expert Delegations of the Republic of Slovenia and the Republic
of Croatia for the Definition of the Border, June 1992, Annex SI-257.
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230.

231.

232.

boundaries, and that they did so.%'® Croatia finds support in the Minutes from a 15 March 1993
meeting of the Parties’ Expert Groups®'® and the Joint Statement of the Parties’ Expert Groups

following their meeting on 7 May 1993.3%

Croatia notes that these efforts culminated in the 1996 Report.®8 Croatia asserts that Slovenia
“accepts” that this report “identified the disputed parts of the boundary.”3!° The 1996 Report
identified 32 discrepancies, and Croatia notes that Slovenia refers to a joint statement by the two

Foreign Ministers mentioning “32 unresolved situations”.3%°

Croatia contends that the work of the Expert Group after the completion of their report confirms
that the only disputed areas are the areas where the cadastral boundaries are not aligned.®?* Croatia
notes that, between 1996 and 1998, the Expert Group conducted “a series of site visits to certain
of the disputed areas” with the aim of determining the actual border.3?? According to Croatia, that
work came to an end in 1998 because Slovenia “unilaterally refused to allow its experts to

participate in any further field work.”3%

Finally, Croatia notes that Slovenia agrees that, at a ministerial-level meeting of the two States on
30 November 1998, “[t]he Ministers agreed that 91.1% of the land boundary was coordinated.”3
As a result, Croatia concludes, “[i]Jt was only the uncoordinated remainder that required
resolution. And it is only that part of the boundary that requires resolution in these

proceedings.”3?

315

316

317

318

319

320

321

322

323
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325

Croatia’s Counter-Memorial, paras 3.29-31, 3.34-35; Slovenia’s Memorial, paras 3.23-24; see Joint
Statement of the First Meeting of the Expert Groups of the Republic of Slovenia and the Republic of Croatia
on Frontier Issues, held at Otocec, 9 December 1992, Annex SI-266.

Croatia’s Counter-Memorial, paras 3.32-33; Minutes of the Meeting of Geodetic Experts from Expert
Groups of the State Commissions of the Republic of Croatia and the Republic of Slovenia, Zagreb, 15
March 1993, Annex HR-289.

Croatia’s Counter-Memorial, para. 3.36; Slovenia’s Memorial, para. 3.25; Minutes of the Meeting of
Geodetic Experts from Expert Groups of the State Commissions of the Republic of Croatia and the Republic
of Slovenia, Zagreb, 15 March 1993, Annex HR-289.

Croatia’s Counter-Memorial, para. 3.37; Joint Croatian-Slovenian Expert Group for Collating Unaligned
Borders of Cadastral Districts, State Border, Republic of Croatia — Republic of Slovenia: Joint Report on
the Results of the Collation of the Records of Cadastral District Borders in Areas of Greater Discrepancies,
20 December 1996, Annex HR-80.

Croatia’s Counter-Memorial, paras 3.39-40; Slovenia’s Memorial, paras 3.38, 5.74.

Croatia’s Counter-Memorial, paras 3.41-42; Slovenia’s Memorial, para. 3.40.

Croatia’s Counter-Memorial, para. 3.44.

Ibid.

Ibid.; Report of the Croatian Members of the Joint Expert Group, 12 October 1998, p. 4, Annex HR-308.
Croatia’s Counter-Memorial, para. 3.45; Slovenia’s Memorial, para. 3.42.

Croatia’s Counter-Memorial, para. 3.45.
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233.

234.

235.

236.

In response to Slovenia’s attempt to discount the significance of the 1996 Report, Croatia seeks
to demonstrate that Slovenia’s own annexes confirm that the Parties compared their cadastral
district boundaries in order to identify the parts of the boundary that were agreed and the parts

that were disputed. 32

Croatia asserts that the minutes of a meeting of the Parties that occurred in March 1997 and where
the 1996 Report was formally adopted confirm that the 1996 Report determined the agreed and

the disputed parts of the boundary.3?” Croatia points to the following language:

The border line between the Republic of Slovenia and the Republic of Croatia has been
agreed in borders of up to 50 metres and in the length of 610 kilometres, and not yet agreed
in the length of 60 kilometres. The surface area of the disputed territory amounts to 828
hectares, 804 hectares of which is land with dual records, and 24 hectares without records. 3%

In response to Slovenia’s suggestion that the 1996 Report was not based on a comparison of all
cadastral districts along the border, Croatia explains that the Parties completed their comparison
of the border in 1994 and presented their results in a report dated 2 June 1994, on which the Expert

Group subsequently relied.3?®

Croatia faults Slovenia for conflating the process of comparing cadastral district boundaries to
determine the agreed and disputed parts of the boundary with subsequent efforts to negotiate a
resolution of the Parties’ boundary disputes.®* Croatia asserts that the course of the cadastral
district boundaries was the only relevant criterion in the former process, but only one of multiple
criteria in the latter process.®! Thus, according to Croatia, the reference to the “future state
border” in the minutes referred to earlier concerns a possible future boundary resulting from a
negotiated settlement.332 Croatia suggests that further attempts at a global negotiated settlement

implied the possibility of modifying parts of the undisputed boundary.3* Croatia states:
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Croatia’s Reply, paras 2.6-7.

Minutes of the Third Regular Meeting of the Mixed Slovenian-Croatian Commission for the Demarcation,
Maintenance and Restoration of the State Border, 4-7 March 1997, Annex SI-762.

Ibid.; Croatia’s Reply, para. 2.12.

Joint Report of the Surveying and Mapping Experts of the Republic of Slovenia and the Republic of Croatia
on the Basis of Past Meetings, 2 June 1994, Annex SI-282; Croatia’s Reply, para. 2.13.

Croatia’s Reply, para. 2.14.

Ibid.

Minutes of the Third Regular Meeting of the Mixed Slovenian-Croatian Commission for the Demarcation,

Maintenance and Restoration of the State Border, 4-7 March 1997, Annex SI-762; Croatia’s Reply, para.
2.15.

See Croatia’s Reply, paras 2.16-17; Criteria for the Determination of the Border Line, 14 May 1997, Annex
SI-764; Joint Minutes and Joint Statement of the 4th meeting of the Mixed Diplomatic Commission for the
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237.

238.

239.

Proposing a territorial exchange indicates only that a State is willing to give up something
that it already has to obtain something that it wants from the other State. It is not an admission
by the first State that it does not already possess the territory it seeks to exchange. On the
contrary.3%

In any event, Croatia emphasises that these attempts at a negotiated settlement did not produce an

agreement and that these negotiations did not change the reality as at the critical date.®*®

Addressing Slovenia’s contention that the subject-matter of the present arbitration is the
delimitation of the entire land border, Croatia states in its Counter-Memorial that a full and final
delimitation of the entire land border will also require a delimitation of all the areas where the
Parties’ cadastral district boundaries are separated by less than 50 m.33¢ Accordingly, should the
Tribunal be minded to do so, Croatia submits in VVolume 11l of its Counter-Memorial a series of
45 maps depicting its representation of the course of the entire land boundary between the

Parties.3¥" Croatia submits:

Under Article 3(1)(a) of the Arbitration Agreement, the land boundary between the Republic
of Croatia and the Republic of Slovenia follows the line depicted in the series of maps
comprising Volume I11 of this Reply.338

Finally, at the hearing, Croatia noted that the task of the Tribunal is to “delimit the entire land
boundary across all three regions, from the tri-point with Hungary in the east to the land boundary

terminus at the mouth of the Dragonja River in the west.”3%

ii. Slovenia’s Position

Slovenia considers that the subject-matter of the dispute with regard to the land boundary is the
entire land border, and its submissions accordingly contain a description of the course of the entire
land boundary.®* Slovenia characterizes Croatia’s approach to the task of the Tribunal in respect

of the land boundary as “unduly restrictive”.34

334

335

336

337

338
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341

Definition and Demarcation of the State Border between the Republic of Croatia and the Republic of
Slovenia, 21 July 1998, Annex SI-298.

Croatia’s Reply, para. 2.19.

Ibid.

Croatia’s Counter-Memorial, para. 1.22.
Croatia’s Counter-Memorial, para. 1.44.
Croatia’s Counter-Memorial, Submissions.
Transcript, Day 1, p. 82:14-17.

Slovenia’s Memorial, para. 1.27; see also Slovenia’s Memorial, para. 6.261; Slovenia’s Counter-Memorial,
para. 3.02.

Slovenia’s Counter-Memorial, para. 3.01.
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240.

241.

242.

243.

Slovenia recalls that the Arbitration Agreement states that the Tribunal shall determine “the
course of the land boundary between the Republic of Slovenia and the Republic of Croatia.”3* It
asserts that the Parties’ dispute in relation to the land boundary cannot be “reduced to . . . a
comparison of cadastral maps.”3* Quoting language used by Croatia, Slovenia avers that the

Tribunal must make “a full and final delimitation of the entire land boundary.”3** The Arbitration

Agreement, Slovenia points out, provides that the Tribunal’s Award “shall be binding on the

Parties and shall constitute a definitive settlement of the dispute.”3*

Slovenia specifically notes that the Tribunal must determine the land boundary even in areas not
included in the cadastral districts of either Party.* The Tribunal “could not simply leave some
parts of the land boundary in limbo.”3#" Slovenia refers to the Parties’” extensive negotiations and
their ultimate failure.3# It submits that it is “wishful thinking” to assume an eventual hypothetical

agreement concerning “minor discrepancies”.34

Slovenia explains that the Tribunal is not asked to determine “every metre of the land boundary™:

the Tribunal must delimit the land boundary and not demarcate it.*° A “limited margin of

appreciation” will be left for “the implementation of the Award through the demarcation

process.” %1

Slovenia also notes that the Arbitration Agreement provides that “[t]he Arbitration Tribunal may
at any stage of the procedure with the consent of both Parties assist them in reaching a friendly
settlement.”35? It contends that such settlement would have to be reached “within the arbitral
process” and with the assistance of the Tribunal, and would have to be part of the Tribunal’s

Award.**® According to Slovenia, in the absence of agreement on the course of the land boundary,
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Avrbitration Agreement, Article 3(1)(a); Slovenia’s Counter-Memorial, para. 3.06.
Slovenia’s Counter-Memorial, para. 3.07.

Slovenia’s Counter-Memorial, para. 3.11 [emphasis added by Party]; see Croatia’s Memorial, para. 1.17.
Transcript, Day 3, pp. 48:18-49:22.

Avrbitration Agreement, Article 7(2) [emphasis added]; Slovenia’s Counter-Memorial, para. 3.11.
Slovenia’s Counter-Memorial, para. 3.12.

Slovenia’s Counter-Memorial, para. 3.12. Slovenia relies on Frontier Dispute (Burkina Faso/Niger),
Judgment, 1.C.J. Reports 2013, p. 44 at p. 78, para. 74.

Slovenia’s Counter-Memorial, para. 3.15.
Ibid.
Slovenia’s Counter-Memorial, para. 3.16.

Ibid. Slovenia relies on Eritrea-Ethiopia Boundary Commission, Observations of 21 March 2003, R.1.A.A.
Vol. XXV, p. 218, para. 8.

Arbitration Agreement, Article 6(8); Slovenia’s Counter-Memorial, para. 3.17.

Slovenia’s Counter-Memorial, para. 3.17. Slovenia refers to PCA Optional Rules for Arbitrating Disputes
between two States Article 34(1) and Free Zones of Upper Savoy und the District of Gex, Order of 19
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244,

245.

246.

the Tribunal not only has the power but also the duty to resolve the dispute.®* In this regard,
Slovenia refers to a statement by the ICJ to the effect that “[tlhe Court must not exceed the
jurisdiction conferred upon it by the Parties, but it must also exercise that jurisdiction to its full

extent.”3%

Discussing Croatia’s evidence for its land boundary claim, Slovenia submits that Croatia “places
excessive weight” on the 1996 Report.**® Slovenia contends that the 1996 Report does not
establish any “agreed boundary” and cannot be used to determine the scope of the land boundary

dispute.’

First, Slovenia asserts that the Expert Group did not examine the entire length of the land
boundary.*® Rather, the task of the Expert Group was “determined with precision”3* in the
Instructions for Work of the Expert Group adopted by the Mixed Slovenian-Croatian

Commission:

A collation [comparison] of official valid cadastral plans and other documentation from both
sides is conducted in office for that area for which the Joint Group of Geodetic Experts
established in its minutes that it is “unaligned”, i.e. that there are “greater discrepancies.”36°
[emphasis added]

Slovenia thus argues that the Expert Group’s mission was limited to a re-examination of the
“greater discrepancies” identified in 1993/1994 by the Parties’ Expert Groups.3! Slovenia asserts
that this is confirmed by the 1996 Report itself.3¢?
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August 1929, P.C.1.J., Series A, No. 22, p. 13; Frontier Dispute (Burkina Faso/Republic of Mali),
Judgment, 1.C.J. Reports 1986, p. 554 at p. 577, para. 46; Passage through the Great Belt (Finland v.
Denmark), Provisional Measures, Order of 29 July 1991, 1.C.J. Reports 1991, p. 12 at p. 20; Aerial Incident
of 10 August 1999 (Pakistan v. India), Jurisdiction of the Court, Judgment, 1.C.J. Reports 2000, p. 12 at
p. 33, para. 52.

Slovenia’s Counter-Memorial, para. 3.18.

Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 1.C.J. Reports 1985, p. 13 at p. 23, para. 19;
Slovenia’s Counter-Memorial, para. 3.18.

Slovenia’s Counter-Memorial, para. 3.21.

Slovenia’s Counter-Memorial, para. 3.34.

See Slovenia’s Counter-Memorial, paras 3.22-26; but see Croatia’s Memorial, para. 4.3.
See Slovenia’s Counter-Memorial, para. 3.22.

Minutes of the First Regular Session of the Joint Croatian-Slovenian Commission for Border Demarcation,
Maintenance and Renewal of the State Border, Sremic¢ [KrSko], 14 September 1995, Annex III, point 3.1,
Annex HR-75.

Slovenia’s Counter-Memorial, para. 3.23.

Ibid.; see Mixed Slovenian-Croatian Expert Group for the Comparison of Cadastral Boundaries Displaying
Discrepancies, State Border Republic of Slovenia-Republic of Croatia, Joint Report on the Results of the
Comparison of Cadastral Boundaries in the Areas Displaying Significant Discrepancies, Zagreb, 20
December 1996, Annex SI-293.
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Slovenia notes that the members of the Parties’ Expert Groups compared 244 sheets of
topographic maps at a scale of 1:5,000.%%2 Despite this effort, the 1994 Report “does not contain
a full comparison of the limits of the cadastral municipalities (cadastral maps are at a scale of
1:2,880)” and provides a “limited amount of information . . . concerning the documents actually

used.”3%4

Slovenia claims that, in 1994, Croatia had in several instances presented only “outdated data”,
despite the existence of more recent cadastral records showing different cadastral limits.®® Thus,
the “inaccuracies” in the findings of the Parties’ Expert Groups, as recorded in the 1994 Report,
“give rise to considerable doubts” concerning the totality of their work.3®® These doubts remain
until today as the Expert Group did not re-examine the areas where the cadastral boundaries were

considered aligned in the 1994 Report.3¢’

Second, Slovenia contends that the 1996 Report was not intended to establish a boundary.36®
Slovenia calls the comparison of cadastral records a “technical step, often carried out in the office
and not on the spot, for the delimitation and demarcation of the boundary.”%® Slovenia argues
that the Parties” Expert Groups confirmed this understanding.3”° Slovenia adds that both exercises
“at best” could establish “a match” of the limits of cadastral municipalities but could not establish

“the accuracy” of the cadastral boundary in relation to the land boundary.®"

363

364

365

366

367

368

369

370

371

Slovenia’s Counter-Memorial, para. 3.25; Joint Report of the Surveying and Mapping Experts of the
Republic of Slovenia and the Republic of Croatia on the Basis of Past Meetings, 2 June 1994, Annex Sl-
282.

Slovenia’s Counter-Memorial, para. 3.25.

Slovenia’s Counter-Memorial, para. 3.26, citing Section 1, Cases 1, 2 and 3, Mixed Slovenian-Croatian
Commission for the Demarcation, Maintenance and Restoration of the State Border, Comparison of Data
on Cadastral Boundaries in the Areas of Significant Discrepancies, 1996, Annexes SI-755, SI-756 and SI-
757; Section 3, Cases 1 and 3, Mixed Slovenian-Croatian Commission for the Demarcation, Maintenance
and Restoration of the State Border, Comparison of Data on Cadastral Boundaries in the Areas of
Significant Discrepancies, Annexes SI-753 and SI-754; Section 4, Case 2, Mixed Slovenian-Croatian
Commission for the Demarcation, Maintenance and Restoration of the State Border, Joint Report of the
Mixed Slovenian-Croatian Expert Group, 25 October 1995, Annex S1-289.

Slovenia’s Counter-Memorial, para. 3.26.

Slovenia’s Counter-Memorial, para. 3.26; see Minutes of the First Regular Session of the Joint Croatian-
Slovenian Commission for Border Demarcation, Maintenance and Renewal of the State Border, Sremi¢

[Krsko], 14 September 1995, Annex |11, point 1.2, Annex HR-75.

See Slovenia’s Counter-Memorial, paras 3.27-29.

Slovenia’s Counter-Memorial, para. 3.27.

Ibid.; see Joint Statement of the First Meeting of the Expert Groups of the Republic of Slovenia and the
Republic of Croatia on Frontier Issues, held at Otocec, 9 December 1992, Annex SI-266; Minutes of the

Meeting of Surveying and Mapping Experts, Members of the Expert Groups of the State Commissions of
the Republic of Slovenia and the Republic of Croatia, 15 March 1993, Annex SI-740.

Slovenia’s Counter-Memorial, para. 3.28; see Joint Statement of the Third Meeting of the Expert Groups
of the Republic of Slovenia and the Republic of Croatia on Border Issues, Ljubljana, 7 May 1993,
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Third, Slovenia submits that the Mixed Diplomatic Commission’s work shows that the
comparison of cadastral records was not the determinative criterion for the delimitation of the
land boundary.*"? According to Slovenia, this is confirmed by the practice of the Expert Group
itself, as it decided to re-examine the Prezid/Draga discrepancy in a field survey in July 1997.37

Thus, Slovenia asserts:

An existing discrepancy of the cadastral records does not mean that there is a dispute
concerning the course of the State boundary, just as a perfect match of the cadastral limits
cannot always be considered to constitute an ‘agreement’ on the State boundary.3"

Slovenia asserts that the 45 maps newly submitted in Volume 111 of Croatia’s Counter-Memorial
represent an important change of Croatia’s position concerning the extent of the dispute and the
task of the Tribunal.®”® Slovenia notes that Croatia’s maps do not distinguish between the 20
“discrepancies” exceeding 50 m, the 12 “discrepancies” of up to 50 m, and the rest of the
boundary, and that Croatia asks the Tribunal to adjudge and declare that “the land boundary
between the Republic of Croatia and the Republic of Slovenia follows the line depicted in the

series of maps comprising Volume 111 of this [Counter-Memorial].”3
Slovenia states:

Croatia cannot have it both ways: it cannot, on the one hand, absolve the Tribunal from its
task of determining the entire land boundary, by only requesting it to decide upon some
“cadastral discrepancies” Croatia deems most important and, on the other hand, request the
Tribunal to adjudge and declare the course of the entire land boundary as depicted in the 45
maps in Volume 111 of its Counter-Memorial 3"’

372

373

374

375

376

377

Slovenia’s Annex SI-274; Joint Minutes of the Third Meeting of the Mixed Diplomatic Commission for
the Establishment and Demarcation of the State Border between the Republic of Slovenia and the Republic
of Croatia, Otocec (Slovenia), 23 February 1995, Annex SI-285; Minutes of the Third Regular Meeting of
the Mixed Slovenian-Croatian Commission for the Demarcation, Maintenance and Restoration of the State
Border, CateZ ob Savi, 4-7 March 1997, Annex SI-762; Joint Minutes and Joint Statement of the 4th
meeting of the Mixed Diplomatic Commission for the Definition and Demarcation of the State Border
between the Republic of Croatia and the Republic of Slovenia (hereinafter: the Mixed Diplomatic
Commission), 21 July 1998, Zagreb, Annex SI-298.

Slovenia’s Counter-Memorial, para. 3.30; see Joint Minutes and Joint Statement of the 4th Meeting of the
Mixed Diplomatic Commission, 21 July 1998, Zagreb, Annex SI-298; Criteria for the Determination of the
Border Line, Annex SI-764.

Slovenia’s Counter-Memorial, para. 3.31; see Mixed Slovenian-Croatian Expert Group for the Comparison
of Discrepancies in the Course of Cadastral Boundaries, Report on the Fieldwork Conducted from 8 to 10
July 1997 in the Area of the Discrepant Boundaries of the Cadastral Municipalities of Draga and Prezid,
11 December 1997, Annex S1-296.

Slovenia’s Counter-Memorial, para. 3.32.

Slovenia’s Reply, para. 2.25.

Slovenia’s Reply, para. 2.26; Croatia’s Counter-Memorial, Submission 1.
Slovenia’s Reply, para. 2.27; see ibid., para. 2.28.
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Slovenia welcomes Croatia’s oral submission that the Tribunal’s task includes delimiting the
entire land boundary, but submits that Croatia’s proposed approach is “untenable” in that the
Tribunal cannot be required to delimit the entire land boundary and leave some issues of

delimitation to the Parties.3"8

Slovenia claims that the lack of conformity between Croatia’s claimed land boundary and the
cadastre further confirms that the 1996 Report did not incorporate a comparison and even less an
agreement on the entire cadastral boundaries between Slovenia and Croatia, and that it was neither

final nor intended to determine an agreed State boundary.3”®

Finally, Slovenia objects to the jurisdiction of the Tribunal in one respect: It argues that point 2
of Croatia’s formal Submissions referring to Sveta Gera and Sveti Martin na Muri is “outside the

Tribunal’s task” and that the Tribunal lacks jurisdiction to address it.3%

(b) Applicable Law
i Uti possidetis

The Parties agree that the principle of uti possidetis—a well-established principle of international
law—aqoverns the determination of their land boundary. The Parties also agree on the fundamental
aspects of its application.®! Uti possidetis governs the transformation of administrative borders
into international boundaries following the dissolution of a State. While the principle was
established in the context of decolonization in Latin America in the 19th century®®? and was later
applied to decolonization in Africa and Asia in the 20th century,® its scope of application is

broader. As a Chamber of the ICJ noted, the “application of the principle of uti possidetis result[s]

378

379

380

381

382

383

Transcript, Day 3, p. 71:2-21; see Transcript, Day 1, p. 82:9-13.
Slovenia’s Reply, paras 2.29-31.

Slovenia’s Counter-Memorial, paras 3.47; 3.52; see The Government of Sudan and the Sudan People’s
Liberation Movement/Army (““‘Abyei Arbitration”), Final Award of 22 July 2009, R.I.A.A. Vol. 30, p. 145,
para. 411; see also Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France),
Judgment, 1.C.J. Reports 2008, p. 177 at p. 203, para. 60; Case concerning the Continental Shelf (Libyan
Arab Jamabhiriya/Malta), Judgment, 1.C.J. Reports 1985, p. 13 at p. 23, para. 19.

Compare Croatia’s Memorial, para. 3.19 with Slovenia’s Memorial, paras 5.08-10; see Croatia’s Counter-
Memorial, para. 3.54; Slovenia’s Counter-Memorial, para. 3.58; Transcript, Day 1, p. 15:1-3; Transcript,
Day 3, p. 15:9-11; Transcript, Day 3, p. 68:23-24.

See Colombo-Venezuelan Boundaries case (Colombia v. Venezuela), Arbitral Award of 24 March 1922,
R.LA.A., Vol. |, p. 228 (cited at Slovenia’s Memorial, para. 5.02 n.1); see also Croatia’s Memorial, para.
3.6.

See Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 544 at p. 565,
para. 21; Frontier Dispute (Benin/Niger), Judgment, 1.C.J. Reports 2005, p. 90 at p. 108, para. 23 (cited at
Slovenia’s Memorial, para. 5.02 n.2); see also Croatia’s Memorial, para. 3.6.
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in administrative boundaries being transformed into international frontiers in the full sense of the
term.”%8 The Chamber underlined that the principle is “a general principle, which is logically
connected with the phenomenon of obtaining independence, wherever it occurs.”*® Its effect is
to “freez[e] the territorial title”3® and to give “pre-eminence” to “legal title over effective

possession as a basis of sovereignty.”3%

In respect of the former republics of the SFRY, the Badinter Commission found the uti possidetis
principle to be applicable to the determination of the boundaries between the successor States to
the SFRY.®® In its answer to the question: “Can the internal boundaries between Croatia and
Serbia and between Bosnia-Herzegovina and Serbia be regarded as frontiers in terms of public
international law?,”3° it stated: “Except where otherwise agreed, the former boundaries become

frontiers protected by international law.”3%

Similarly, both Croatia and Slovenia have endorsed the application of the uti possidetis principle
to the determination of their borders.®! As regards Croatia, the Constitutional Decision on the

Sovereignty and Independence of the Republic of Croatia provided:

The state borders of the Republic of Croatia are the internationally recognized state borders
of the former SFRY in the part where they relate to the Republic of Croatia and the borders

384

385

386

387

388

389

390

391

Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 554 at p. 566, para.
23; see Croatia’s Memorial, para. 3.7; Slovenia’s Memorial, para. 5.07. “The essence of the principle lies
in its primary aim of securing respect for the territorial boundaries at the moment when independence is
achieved. Such territorial boundaries might be no more than delimitations between different administrative
divisions or colonies all subject to the same sovereign. In that case, the application of the principle of uti
possidetis resulted in administrative boundaries being transformed into international frontiers in the full
sense of the term. . . . Uti possidetis, as a principle which upgraded former administrative delimitations,
established during the colonial period, to international frontiers, is therefore a principle of general kind . . . .”

Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 554 at p. 566, para.
20; see Croatia’s Memorial, para. 3.9; Slovenia’s Memorial, para. 5.02; see also Territorial Dispute (Libyan
Arab Jamabhiriya v. Chad), Separate Opinion of Judge Ajibola, 1.C.J. Reports 1994, p. 6, para. 127.

Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 554 at p. 568, para.
30; see Croatia’s Memorial, para. 3.9; Slovenia’s Memorial, para. 5.07.

Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 554 at p. 566, para.
23 (quoted at Croatia’s Memorial, para. 3.7, Slovenia’s Memorial, para. 5.08); see Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, 1.C.J.
Reports 2007, p. 659 at p. 706, paras 152-53, citing Frontier Dispute (Burkina Faso/Republic of Mali),
Judgment, 1.C.J. Reports 1986, p. 554; see also Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaragua intervening), Judgment, 1.C.J. Reports 1992, p. 351 at p. 388, para. 45;
Frontier Dispute (Benin/Niger), Judgment, I.C.J. Reports 2005, p. 90 at p. 120, para. 47.

Transcript, Day 1, p. 14:12-14.
Badinter Commission, Opinion No. 3, p. 1499, Annex HRLA-61.

Badinter Commission, Opinion No. 3, p. 1500 (quoted at Croatia’s Memorial, para. 3.13, Slovenia’s
Memorial, para. 5.03). The Badinter Commission noted: “This conclusion follows from the principle of
respect for the territorial status quo ante and, in particular, from the principle of uti possidetis.” See Croatia’s
Counter-Memorial, para. 3.8; Transcript, Day 1, p. 14:16-22.

Transcript, Day 1, p. 14:24-15:1.
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between the Republic of Croatia and the Republic of Slovenia, Bosnia and Herzegovina,
Serbia and Montenegro within the hitherto SFRY . 3%2

The Parliament of the Republic of Croatia’s Declaration on the Proclamation of the Sovereign
and Independent Republic of Croatia provided that “[b]y the Constitutional Decision the present
borders of the Republic of Croatia have become State borders with other republics and with the

countries adjoining the former Socialist Federal Republic of Yugoslavia.”3%

As regards Slovenia, the Basic Constitutional Charter on the Independence and Sovereignty of
the Republic of Slovenia provided that “the frontier with the Republic of Croatia is the frontier
within the hitherto SFRY.” 3% Slovenia’s Constitutional Court stated that “[i]n terms of
international law, at the moment of the creation of the independent and sovereign Slovenia, its
former republican border with Croatia ‘in the framework of the former SFRY” became its State
border, on the basis of the uti possidetis principle”3® and that the uti possidetis principle is “a

generally recognized principle of international law and is, as such, also binding on Slovenia.”3%

The uti possidetis principle applies as of the date of independence.®’ The Parties are in agreement

that the relevant date is 25 June 1991, when both Parties declared independence.3%®

There is also agreement between the Parties that, pursuant to the uti possidetis principle, evidence

of title includes “all formal acts adopted in the pre-independence era.”3*® Effectivités can “support

392
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398

399

Constitutional Decision on the Sovereignty and Independence of the Republic of Croatia, 25 June 1991,
Official Gazette of the Republic of Croatia, No. 31/1991, Article V, Annex HRLA-58 (quoted at Croatia’s
Memorial, para. 3.14, Slovenia’s Memorial, para. 5.06).

Declaration on the Proclamation of the Sovereign and Independent Republic of Croatia, Official Gazette of
the Republic of Croatia, Article 1V, No. 31/1991, Annex HRLA-56 (quoted at Croatia’s Memorial, para.
3.15, Slovenia’s Memorial, para. 5.06). See Croatia’s Counter-Memorial, para. 3.6.

Basic Constitutional Charter on the Sovereignty and Independence of the Republic of Slovenia, Official
Gazette of the Republic of Slovenia, No. 1/91-1, Annex SI-234 (quoted at Croatia’s Memorial, para. 3.16,
Slovenia’s Memorial, para. 5.05). See Croatia’s Counter-Memorial, para. 3.7.

Opinion Rm-1/00, SOPS Agreement between the Republic of Slovenia and the Republic of Croatia on
Border Traffic and Cooperation, 19 April 2001, para. 24, Official Gazette of the Republic of Slovenia, No.
43/2001, Annex SI-312; Opinion Rm-1/09, Arbitration Agreement, 18 March 2010, para. 43, Official
Gazette of the Republic of Slovenia, No. 25/2010, Annex SI-402 (quoted at Slovenia’s Memorial, para.
5.05).

Opinion Rm-1/00, SOPS Agreement between the Republic of Slovenia and the Republic of Croatia on
Border Traffic and Cooperation, 19 April 2001, para. 24, Official Gazette of the Republic of Slovenia, No.
43/2001, Annex SI-312 (quoted at Croatia’s Memorial, para. 5.05). See Croatia’s Counter-Memorial, para.
3.9.

See Frontier Dispute (Benin v. Niger), Judgment 1.C.J. Reports 2005, p. 90 at p. 120, para. 46 (quoted at
Croatia’s Memorial, para. 3.20 n.108); see also Slovenia’s Memorial, para. 5.08.

Transcript, Day 1, p. 14:20-23.

Croatia’s Memorial, para. 3.22; see Slovenia’s Memorial, para. 5.11. The Parties refer to Frontier Dispute
(Burkina Faso/Republic of Mali), Land, Island and Maritime Frontier Dispute (EI Salvador v. Honduras),
Judgment, 1.C.J. Reports 1992, p. 351, and Frontier Dispute (Benin v. Niger), Judgment, I.C.J. Reports
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and detail” title but cannot serve as a substitute for it.*® A “wide range of acts™*"'—legislative,

executive or judicial—may qualify as effectivités and “[I]egislation is accorded special weight.”4%2

In addition, Slovenia places particular emphasis on “the view of all the competent authorities of
the . .. administration” [a reference to the Frontier Dispute (Burkina Faso/Mali) judgment of the

ICJ] in appreciating legal title and administrative boundaries.*%

ii. Domestic Law Governing the Boundaries of the Former Republics on the
Critical Date

Federal Rules of the FPRY and the SFRY

264.

The Constitution of the Federal People’s Republic of Yugoslavia was adopted in 1946 by the
People’s Assembly of the FPRY and established a federal State. Article 2 stated: “The Federal

People’s Republic of Yugoslavia consists of: the People’s Republic of Serbia, the People’s

400

401

402

403

2005, p. 90 at p. 114 to substantiate that proposition. Case concerning the Frontier Dispute (Burkina
Faso/Republic of Mali), Judgment, I1.C.J. Reports 1986, p. 544 at pp. 580-82, paras 51-53 (quoted at
Croatia’s Memorial, para. 3.23); see Slovenia’s Memorial, para. 5.11 n.24. Case concerning Land, Island
and Maritime Frontier Dispute (El Salvador/Honduras), Judgment, 1.C.J. Reports 1992, p. 351 at p. 387,
paras 43-45 (quoted at Croatia’s Memorial, para. 3.24). Frontier Dispute (Benin v. Niger), Judgment, 1.C.J.
Reports 2005, p. 90 at p. 114, para. 38 (quoted at Croatia’s Memorial, para. 3.25); see Slovenia’s Memorial,
para. 5.11 n.24.

Slovenia’s Memorial, para. 5.12; “[1] Where the act corresponds exactly to law [title], where effective
administration is additional to the uti possidetis juris, the only role of effectivité is to confirm the exercise
of the right derived from a legal title. [2] Where the act does not correspond to the law, where the territory
which is the subject of the dispute is effectively administered by a State other than the one possessing the
legal title, preference should be given to the holder of the title. [3] In the event that the effectivité does not
co-exist with any legal title, it must invariably be taken into consideration. Finally, [4] there are cases where
the legal title is not capable of showing exactly the territorial expanse to which it relates. The effectivités
can then play an essential role in showing how the title is interpreted in practice.” Case concerning the
Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 554 at p. 586, para.
63 (quoted at Croatia’s Memorial, para. 3.27); see also Land and Maritime Boundary between Cameroon
and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), Judgment, 1.C.J. Reports 2002, p. 303
at p. 353, para. 68; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), Judgment,
1.C.J. Reports 2002, p. 625 at p. 678, para. 127. See Croatia’s Counter-Memorial, para. 3.11.

Croatia’s Memorial, para. 3.29.

Croatia’s Memorial, para. 3.29; see Denmark v. Norway, 1933 P.C.I1.J. Series A/B, No. 53, p. 48,
Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, 1. C. J. Reports 2002,
p. 625 at p. 684, para. 145; see also The Minquiers and Ecrehos Case (France/United Kingdom), Judgment
of November 17th, 1953: I.C.J. Reports 1953, p. 47 at pp. 47, 57, 65, 66, Maritime Delimitation and
Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), Judgment, 1.C.J. Reports 2001, p. 40
at p. 99, para. 197; Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch), Award (19
February 1968), 17 R.I.LA.A. 1, Vol. 17, p. 1, pp. 557-58, Sovereignty over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge (Malaysia/Singapore), Judgment, I.C.J. Reports 2008, p. 12 at p. 85, paras
240-43.

Slovenia’s Memorial, para. 5.13.
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Republic of Croatia, the People’s Republic of Slovenia, the People’s Republic of Bosnia and

Herzegovina, the People’s Republic of Macedonia and the People’s Republic of Montenegro.”*%

While Article 12(1) of the 1946 Constitution provided that “delimitation of territories of people’s
republics” was within the competence of the People’s Assembly of FPRY, Article 12(2) provided

that the “[b]orders of a people’s republic cannot be altered without its consent.”4%

In 1953, Yugoslavia adopted the Constitutional Law on the Social and Political Organization of
the Federal People’s Republic of Yugoslavia.® Article 15 provided that the federation had within
its exclusive competences the “approval of changes of borders between people’s republics which

they propose jointly, and the resolution of disputes over their delimitation.”4%

In 1963, a new federal Constitution was adopted for Yugoslavia under its new name, Socialist
Federal Republic of Yugoslavia.“® Its Article 109 provided that “[t]he territory of the republic
cannot be changed without the consent of the republic” and that the “[b]orders between republics

can change only on the basis of a decision adopted in agreement by the republican assemblies.”4%®

A third federal Constitution was adopted in 1974.%%° It remained in effect until the independence

of Croatia and Slovenia in 1991.4 It provided that “[t]he territory of a republic cannot be altered

404
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406

407

408

409

410

411

Constitution of the Federal People’s Republic of Yugoslavia (1946), Official Gazette of the Federal
People’s Republic of Yugoslavia, No. 10/1946, Article 2, Annex HRLA-12; Croatia’s Memorial, para. 3.32;
Slovenia’s Memorial, para. 5.21.

Constitution of the Federal People’s Republic of Yugoslavia (1946), Official Gazette of the Federal
People’s Republic of Yugoslavia, No. 10/1946, Article 12, Annex HRLA-12; Croatia’s Memorial, para.
3.34; Slovenia’s Memorial, para. 5.22.

Constitutional Law on the Basis of Social and Political Organization of the Federal People’s Republic of
Yugoslavia and Federal Authorities (1953), Official Gazette of the Federal People’s Republic of
Yugoslavia, No. 3/1953, Annex HRLA-25.

Constitutional Law on the Basis of Social and Political Organization of the Federal People’s Republic of
Yugoslavia and Federal Authorities (1953), Official Gazette of the Federal People’s Republic of
Yugoslavia, No. 3/1953, Article 15, Annex HRLA-25; Croatia’s Memorial, para. 3.36; Slovenia’s
Memorial, para. 5.24.

Constitution of the Socialist Federal Republic of Yugoslavia (1963), Official Gazette of the Socialist
Federal Republic of Yugoslavia, No. 14/1963, Article 109, Annex HRLA-40; Croatia’s Memorial, para.
3.37, Slovenia’s Memorial, para. 5.25.

Constitution of the Socialist Federal Republic of Yugoslavia (1963), Official Gazette of the Socialist
Federal Republic of Yugoslavia, No. 14/1963, Article 109, Annex HRLA-40; Croatia’s Memorial, para.
3.37.

Constitution of the Socialist Federal Republic of Yugoslavia (1974), Official Gazette of the Socialist
Federal Republic of Yugoslavia, No. 9/1974, Article 2, Annex HRLA-46; Croatia’s Memorial, para. 3.38;
Slovenia’s Memorial, para. 5.25.

Croatia’s Memorial, para. 3.41.
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without the consent of that republic” and that “[t]he border between the republics can be altered

only on the basis of their agreement.”1?

Applicable Rules in Croatia

269.

270.

As is common ground between the Parties, Croatia’s constitutions and constitutional acts, all
adopted within the federal framework of Yugoslavia, did not themselves define the boundaries of
Croatia. The People’s Republic of Croatia promulgated its first Constitution in 1947.4® Articles
13 and 46(3) provided that the boundaries of Croatia could not be altered without its consent.*
Article 21(6) of the 1953 Constitutional Act on the Foundations of the Social and Political System
and of the Republic Authorities confirmed the competence of the Croatian Parliament on issues
relating to the modification of the boundaries of Croatia (subject to the approval of the Federal
People’s Assembly).*' Article 5 of the 1963 Croatian Constitution provided: “The borders of the
Republic may only be changed on the basis of a decision made by the Parliament of the Socialist
Republic of Croatia and in accordance with the expressed will of the population affected by the
change.”*® Article 4 of the 1974 Croatian Constitution was virtually identical to Article 5 of the
1963 Constitution.*'” Article 8 of the 1990 Croatian Constitution provided that “[t]he borders of

the Republic of Croatia may only be changed by a decision of the Croatian Parliament.”#!8

The 1947 Croatian Constitution provided: “The People’s Republic of Croatia includes the
territory of the present province of Dalmatia and the present districts of Osijek, Slavonski Brod,

Daruvar, Bjelovar, Varazdin, Zagreb, Sisak, Karlovac, Susak and Gospi¢, and the area of the City
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Constitution of the Socialist Federal Republic of Yugoslavia (1974), Official Gazette of the Socialist
Federal Republic of Yugoslavia, Articles 5(2), 5(4), No. 9/1974, Article 2, Annex HRLA-46; Croatia’s
Memorial, para. 3.39; Slovenia’s Memorial, para. 5.25; Slovenia’s Counter-Memorial, para. 3.13.

Constitution of the People’s Republic of Croatia (1947), Official Gazette of the People’s Republic of
Croatia, No. 7/1947, Article 3, Annex HRLA-13; Croatia’s Memorial, para. 3.42; Slovenia’s Memorial,
para. 5.34.

Constitution of the People’s Republic of Croatia (1947), Official Gazette of the People’s Republic of
Croatia, No. 7/1947, Article 3, Annex HRLA-13; Slovenia’s Memorial, para. 5.34.

Constitutional Act of the People’s Republic of Croatia on the Foundations of the Social and Political System
and on the Republic Authorities, Official Gazette of the People’s Republic of Croatia, No. 9/1953, Annex
SI-130; Slovenia’s Memorial, para. 5.35.

Constitution of the Socialist Republic of Croatia, Official Gazette of the Socialist Republic of Croatia, No.
15/1963, Annex SI-163; Slovenia’s Memorial, para. 5.36.

Constitution of the Socialist Republic of Croatia, Official Gazette of the Socialist Republic of Croatia, No.
8/1974, Annex SI-184.

Constitution of the Republic of Croatia, Official Gazette of the Republic of Croatia, No. 56/1990, Annex
SI-226; Slovenia’s Memorial, para. 5.38.
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271.

272.

273.

of Zagreb.” *° In 1947, Croatia also enacted the Law on Administrative and Territorial
Subdivision of the People’s Republic of Croatia, dividing Croatian territory into administrative

units.*2°

The 1974 Croatian Constitution provided that “the territory of the Socialist Republic of Croatia
consists of the areas of municipalities stipulated by law.”#* The 1962 Law on Areas of
Municipalities and Districts provided that “[t]he areas of the municipalities and districts, their
names and the seats of the people’s committees shall be determined by law” and that “[t]he
borders of municipalities shall be determined in the statutes of the municipalities.”*?2 The 1962
Law also listed the districts constituting Croatia, in addition to the municipalities and associated

settlements located in those districts.*?

The statutes of Croatia’s municipalities enumerated the settlements located within them. Under
Croatia’s 1974 Law on Geodetic Land Survey and Cadastre, each settlement generally had a
corresponding cadastral district, i.e. a territorial unit used for the land registration.*?* Article 36
of the 1974 Law provided that the “[c]adastral district is the basic territorial unit for which land

cadastre is set up” and “[a]s a rule it includes one settlement with adjacent land.”*%

In December 1990, Croatia adopted a new Constitution that changed the laws governing local

administration. However, these changes did not come into effect until 29 December 1992, after

419

420

421

422

423

424

425

Constitution of the People’s Republic of Croatia (1947), Official Gazette of the People’s Republic of
Croatia, No. 7/1947, Article 3, Annex HRLA-13; Croatia’s Memorial, para. 3.42.

Law on Administrative and Territorial Subdivision of the People’s Republic of Croatia, Official Gazette of
the People’s Republic of Croatia, No. 60/1947, Annex HRLA-16; Croatia’s Memorial, para. 3.43. The
following districts abutted Slovenia: Delnice, Karlovac, Jastrebarsko, Samobor, Zagreb, Klanjec, Pregrada,
Krapina, Ivanec, Varazdin and Cakovec. Croatia’s Memorial, para. 3.43. See also Slovenia’s Memorial,
para. 5.52.

Constitution of the Socialist Republic of Croatia, Official Gazette of the Socialist Republic of Croatia, No.
8/1974, Article 4(1), Annex HRLA-45; Croatia’s Memorial, para. 3.45; see Slovenia’s Memorial, para.
5.54. See Slovenia’s Counter-Memorial, para. 3.18.

Law on Areas of Municipalities and Districts, Official Gazette of the People’s Republic of Croatia, Articles.
1(2), 5, No. 39/1962, Annex HRLA-39; Croatia’s Memorial, para. 3.45. Croatia notes: “None of the
subsequent amendments to the 1962 Law (Official Gazette of the People’s Republic of Croatia, Nos.
5/1963, 13/1965, 54/1965, 27/1967, 8/1968, 20/1968, 21/1968, 30/1970, 44/1970, 48/1970, 11/1973,
8/1974, 42/1974, 1/1975, 9/1978, 31/1980, 41/1981, 8/1986, 27/1988, 47/1990) until 25 June 1991
modified the legal framework described above.” Croatia’s Memorial, para. 3.45 n.150.

Croatia’s Memorial, para. 3.45; Law on Areas of Municipalities and Districts, Official Gazette of the
People’s Republic of Croatia, Article 3, Annex HRLA-39.

Croatia’s Memorial, para. 3.46 (footnotes omitted); Law on Geodetic Survey and Land Cadastre, Official
Gazette of the Socialist Republic of Croatia, No. 16/1974, Article 36, Annex HRLA-47; see Croatia’s
Memorial, paras 3.46 n.154, 7.9-7.11; Slovenia’s Memorial, paras 5.69-72.

Law on Geodetic Survey and Land Cadastre, Article 36(1); Croatia’s Memorial, para. 3.46.
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the critical date.*?® Consequently, on the critical date, the 1974 Croatian Constitution was in force.
On 25 June 1991, the municipalities of Buje, Buzet, Opatija, Rijeka, Cabar, Delnice, Vrbovsko,
Duga Resa, Ozalj, Jastrebarsko, Samobor, Zapresi¢, Klanjec, Pregada, Krapina, Ivanec, Varazdin

and Cakovec bordered on Slovenia.*?’

Applicable Rules in Slovenia

274.

275.

Slovenia promulgated its first Constitution in 1947.42¢ Article 11 provided: “The borders of the
People’s Republic of Slovenia may not be changed without the consent of the People’s Republic
of Slovenia.”*?® The 1953 Constitutional Act on the Foundations of the Social and Political
System and on the Authorities of the People’s Republic of Slovenia entrusted the People’s
Assembly with the competence to agree to territorial changes (subject to approval by the Federal
People’s Assembly).**® The 1963 Slovenian Constitution reiterated that the boundaries of the
Republic could not be changed without its consent.*3! The 1974 Slovenian Constitution, in force
on 25 June 1991, provided: “The borders of the Socialist Republic of Slovenia may not be changed

without the consent of the Socialist Republic of Slovenia.”%2

Slovenia’s first Act on Administrative Division,*® adopted in 1945, established the first territorial
division for administrative purposes.*** The Act on the Administrative Division of Slovenia of
3 April 1946, as modified by the Act of 14 September 1946, introduced important modifications

concerning the administrative division.**® The Slovenian territory was divided into counties,

426

427

428

429

430

431

432

433

434

435

Croatia’s Memorial, para. 3.49.

Croatia’s Memorial, para. 3.51.

Constitution of the People’s Republic of Slovenia, Official Gazette of the People’s Republic of Slovenia,
Special Issue, No. 4A/1947, Annex SI-98; Slovenia’s Memorial, para. 5.28.

Constitution of the People’s Republic of Slovenia, Official Gazette of the People’s Republic of Slovenia,
Article 11, Special Issue, No. 4A/1947, Annex SI-98; Slovenia’s Memorial, para. 5.28.

Constitutional Act on the Foundations of the Social and Political System and on the Authorities of the
People’s Republic of Slovenia, Official Gazette of the People’s Republic of Slovenia, Article 21(6), No.
3/1953, Annex SI-129; Slovenia’s Memorial, para. 5.30.

Ustava Socialisticne republike Slovenije [Constitution of the Socialist Republic of Slovenia], Casopisni
zavod “Official Gazette SRS”, Ljubljana, 1963, Article 5, pp. 9, 38, 56-58, 63, Annex SI-162; Slovenia’s
Memorial, para. 5.31.

Slovenia’s Memorial, para. 5.32; Constitution of the Socialist Republic Slovenia, Official Gazette of the
Socialist Republic of Slovenia, No. 6/1974, Annex SI-185.

Slovenia’s Memorial, para. 5.43; Act on the Administrative Division of the Federal Slovenia, Official
Gazette of the Slovenian People’s Liberation Council and the People’s Government of Slovenia, No.
33/1945, Annex SI-80.

Slovenia’s Memorial, para. 5.43.

Slovenia’s Memorial, para. 5.44 (footnotes omitted); Act on the Administrative Division of the People’s
Republic of Slovenia, 2 April 1946, Official Gazette of the People’s Republic of Slovenia, No. 26/1946,
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277.

278.

which were in turn divided into districts, composed of localities; the localities were described by
reference to cadastral municipalities and settlements.**® A new Act on Administrative Division

abolished counties in 1948.4%"

The organization was again modified in 1952, with the Act dividing the People’s Republic of
Slovenia into Towns, Districts and Municipalities.*®® Slovenia’s territory was divided into three
towns and 19 districts, composed of municipalities; the municipalities were described by
reference to cadastral municipalities and settlements.**® Towns as administrative units were
abolished in 1955.440

On the critical date, pursuant to the 1980 Act on the Procedure for Establishing, Merging or
Shifting Municipal Boundaries, in its 31 July 1990 version, the territory of the Republic of
Slovenia was divided into 62 municipalities covering the entire territory. %! The 1980 Act
provided that “[t]he areas of municipalities shall be determined on the basis of cadastral

municipalities.”442

On 25 June 1991, the municipalities of Piran, Koper, SeZana, Ilirska Bistrica, Cerknica, Ribnica,
Kocevje, Crnomelj, Metlika, Novo Mesto, Krsko, Brezice, Smarje pri Jel3ah, Ptuj, Ormoz,

Ljutomer and Lendava, bordered on Croatia.**?

436

437

438

439

440

441

442

443

Annex S1-86; Act on the Administrative Division of the People’s Republic of Slovenia, 14 September 1946,
Official Gazette of the People’s Republic of Slovenia, No. 62/1946, Annex SI-96.

Slovenia’s Memorial, para. 5.44.

Act on the Administrative Division of the People’s Republic of Slovenia, Official Gazette of the People’s
Republic of Slovenia, No. 9/1948, Annex SI-113; Slovenia’s Memorial, para. 5.46.

Act Dividing the People’s Republic of Slovenia into Towns, Districts and Municipalities, Official Gazette
of the People’s Republic of Slovenia, No. 11/1952, Annex SI-120; Slovenia’s Memorial, para. 5.47.
Slovenia’s Memorial, para. 5.47.

Act on the Geographical Scope of Districts and Municipalities in the People’s Republic of Slovenia, Official
Gazette of the People’s Republic of Slovenia, No. 24/1955, Annex SI-143; Slovenia’s Memorial, para. 5.48.

Slovenia’s Memorial, para. 5.49 (footnotes omitted); Act on the Procedure for Establishing, Merging or
Shifting Municipal Boundaries and Municipal Boundaries, Official Gazette of the Socialist Republic of
Slovenia, No. 28/1980, Annex SI-203; See Official Gazette of the Socialist Republic of Slovenia, Nos.
9/1982, 27/1984, 38/1989, 30/1990; Slovenia’s Counter-Memorial, para. 3.20.

Act on the Procedure for Establishing, Merging or Shifting Municipal Boundaries and Municipal
Boundaries, Official Gazette of the Socialist Republic of Slovenia, No. 28/1980, Annex SI-203; Slovenia’s
Memorial, para. 5.50; Croatia’s Memorial, para. 3.53.

Slovenia’s Memorial, para. 5.72; Croatia’s Memorial, para. 3.55.
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279.

iii.  The Parties’ Interpretations of the Legal Framework

While there is agreement as to the legal instruments that are relevant to the Tribunal’s
determination of the land boundary, each of the Parties presents its own interpretation of this legal

framework.

Croatia’s Position

280.

281.

282.

On the basis of the legal framework described above, Croatia concludes that:

[TThe boundary between Croatia and Slovenia at independence was the outer limit of their
respective border municipalities. In Croatia, the borders of these municipalities were
described most precisely in cadastral records. In Slovenia, they were defined by reference to
specific cadastral districts within a municipality. In each republic, cadastral districts were
geographically defined, mapped and delimited in the field. Accordingly, the outer boundaries
of each republic’s cadastral districts, adjacent to another republic, established where,
according to the Parties” own legislation, their boundaries were located on the critical date.
The international boundary between Croatia and Slovenia, therefore, is in principle located
along the “line” established by the outer limits of the Croatia cadastral districts bordering
Slovenia and the Slovenian cadastral districts bordering Croatia’s as of 25 June 1991.444

Croatia notes that the federal 1946 Constitution left it to the individual republics themselves to

determine their own boundaries.**®

Croatia also points out that Croatia and Slovenia became part of Yugoslavia “with their respective
historic territories.”#4 In other words, “Croatia re-established itself in much of the same territory
that had formed the autonomous Kingdom of Croatia, including its historic regions of Slavonia
and Dalmatia, within Austria-Hungary.”* Therefore, in the corresponding areas, the territorial
limits of the areas and districts that historically comprised the Kingdom of Croatia constituted

Croatia’s borders with Slovenia.**® As Croatia contends:

These limits (some of which had existed for centuries) had been formally established by
official Austro-Hungarian surveyors in the 19th and early 20th centuries, and were well
known to, and respected by, the authorities on both sides of the border when Croatia and
Slovenia became republics within the Yugoslav Federation following World War 11.44°

444

445

446

447

448

449

Croatia’s Memorial, para. 3.56 (emphasis added); see also Croatia’s Memorial, para. 3.3; Croatia’s
Counter-Memorial, para. 3.22.

Croatia’s Memorial, para. 3.33.
Croatia’s Memorial, para. 3.35.
Croatia’s Memorial, para. 3.42.
Ibid.

Croatia’s Memorial, para. 3.42; see also Croatia’s Counter-Memorial, para. 3.71; see also Transcript, Day
1, pp. 69:19-71:5, citing Slovenia’s Counter-Memorial, para. 3.61, Slovenia’s Memorial, paras 5.58, 5.69.
Transcript, Day 5, pp. 151:4-154:7. Slovenia disagrees with Croatia’s method of taking “some quasi-
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283.

284.

285.

286.

Croatia thus contends that there was a border separating their two territories on the date of
independence, and that,®° by virtue of the principle of uti possidetis, it became a fixed

international boundary.*!
At the same time, Croatia states:

the Constitution and laws in force in the Republic of Croatia on 25 June 1991 defined its
territory as the sum of the territories of its municipalities. The territory of each municipality
was defined in its municipal statute as consisting of the territories of its constituent
settlements, whose territory was described most precisely in cadastral records. The cadastral
records included maps and detailed descriptions of the territorial extension of each cadastral
district, the limits of which were in most cases marked in the field. Thus, at independence,
Croatia’s boundaries with other Yugoslav republics, including Slovenia, were described most
precisely in its cadastral records.*>

Croatia contends that Parties are in agreement that the cadastre constitutes valuable evidence of
the boundaries as they had been fixed and understood, and that it is evidence of the legal title

underlying these boundaries. 3

Croatia asserts that Slovenian law provided that the territory of the Slovenian Republic consisted
of the sum of the territory of its municipalities.** Besides, Slovenian law provided that the
territorial extent of each municipality was determined by its constituent cadastral districts.*%®
Therefore, at the critical date, the cadastral district borders not only constituted the municipal
borders; when adjacent to other republics, they also constituted the republican borders.**® Croatia

contends that this was agreed between Parties.*’

450

451

452

453

454

455

456

457

coinciding most faithful cadastral boundary” rather than the historic source of title itself: Transcript, Day
3, p- 127:9-12.

Transcript, Day 1, p. 56:15-17, citing Slovenia’s Memorial, para. 5.10; Transcript, Day 5, pp. 143:25-144:3,
citing Transcript, Day 3, p. 90:18-19.

Transcript, Day 1, p. 57:17-21, citing Annex SI-312 to Slovenia’s Memorial. Transcript, Day 5, p. 144:3-
8, citing Transcript, Day 3, p. 19:22-23.

Croatia’s Memorial, para. 3.50 (emphasis added); see Croatia’s Reply, para. 2.3; see Transcript, Day 1, pp.
58:23-62:3, citing Slovenia’s Memorial, paras 5.49, 5.50, 5.57; Transcript, Day 5, pp. 144:14-146:16, citing
Slovenia’s Memorial, paras 5.49-50, Annex SI-203; Slovenia’s Memorial, para. 5.19. Slovenia disagrees
that the precise geographical contours of the municipalities are described in cadastral records and maps:
Transcript, Day 3, pp. 78:17-18, 75:9-12, 76:2-3.

Transcript, Day 1, pp. 71:6-76:16, citing Slovenia’s Memorial, paras 5.67, 5.77; 1931 Constitution of
Kingdom of Yugoslavia, Annex SI-65, Slovenia’s Memorial, para. 6.03; Transcript, Day 5, p. 154:8-16.

Croatia’s Memorial, para. 3.53.
Croatia’s Memorial, para. 3.53.
Croatia’s Memorial, para. 3.53; see Croatia’s Reply, para. 2.3.

See Transcript, Day 1, p. 62:4-10, citing Slovenia’s Memorial, paras 3.23, 5.55, 5.73; Constitutional Court
of Slovenia, Opinion Rm 1-09, Arbitration Agreement, 18 March 2010, Operative Part, Official Gazette of
the Republic of Slovenia, No. 25/2010, Annex SI-402; Draft Border Agreement between the Republic of
Slovenia and the Republic of Croatia, 26 March 1992, Annex SI-253; Surveying, Mapping and Cadastral
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287.

288.

289.

290.

Croatia argues that the Parties’ joint efforts between 1992 and 1997 to determine the location of
the boundary at independence proceeded on the basis that the land portion of the boundary would
be determined by a comparison and reconciliation of their respective cadastral district boundaries
as at 25 June 1991.%8 The Parties’ respective cadastral district boundaries were considered by

them to be “aligned” with each other for 91% of the land border.*>®

For the reasons explained above, Croatia relies on the 1996 Report to identify the parts of the
boundary where the cadastral boundaries are aligned, and where the boundary is agreed. Where

the cadastral boundaries are not aligned, Croatia considers that the boundary is disputed.*%®

In order to resolve the disputes in the 20 areas where the cadastral boundaries diverge, Croatia
contends that one should rely on that Party’s cadastral district boundary which follows an
expressly agreed boundary, or the historic Croatian-Austrian boundary that both Parties
considered authoritative. Where the cadastral district boundaries diverge, in Croatia’s view, legal
title should follow the cadastral boundary that conforms most closely to either an express

agreement or, absent one, to that historic boundary.6*

Thus, Croatia claims that, to determine the boundary in the disputed areas, the Tribunal should
give effect to agreements between the Parties. It is in the absence of agreements or where title is

“otherwise ambiguous because it cannot be determined which Party’s cadastral records accurately

458

459

460

461

Authority of Republic of Croatia, Description of the course of the border according to the border cadastres
- Preposition of the Republic of Croatia, 1 July 1992, Annex SI-258; Draft Agreement between the Republic
of Slovenia and the Republic of Croatia on the Common State Border adopted by the Government of the
Republic of Slovenia, 24 September 1992, Annex SI-262; Transcript, Day 5, pp. 146:17-149:15, citing,
further, Slovenia’s Memorial, paras 5.73, 5.67; Letter from the Republican Geodetic Administration of the
Socialist Republic of Slovenia to the Republican Geodetic Administration of the Socialist Republic of
Croatia Concerning the Meeting of the Representatives of the Republican Geodetic Administrations of
Croatia and Slovenia, Ljubljana, 26 January 1988, Annex HR-367; Slovenia’s Memorial, paras 5.50-54.
Slovenia contests that this point is agreed: Transcript, Day 3, pp. 90:8-11, 89:10-12, 76:21-22, 81:1-3.

Transcript, Day 1, p. 66:19-25, citing Slovenia’s Memorial, paras 5.73, 5.74; Joint Statement of the Third
Meeting of Expert Groups of the Republic of Slovenia and the Republic of Croatia on Border Issues,
Ljubljana, 7 May 1993, Annex SI-274; Transcript, Day 5, pp. 149:16-150:17. Slovenia does not agree that
the experts compared the cadastral records for the entire land boundary: Transcript, Day 3, p. 89:8-9.

Transcript, Day 1, p. 68:15-18, citing Joint Report of the Mixed Slovene-Croatian Expert Group for the
Comparison of Cadastral Boundaries Displaying Discrepancies, Zagreb, 20 December 1996, Annex SlI-
293; Slovenia’s Memorial, para. 3.42; Transcript, Day 5, pp. 150:18-151:3, citing Minutes of the Third
Regular Meeting of the Mixed Slovenian-Croatian Commission for the Demarcation, Maintenance and
Restoration of the State Border, 4-7 March 1997, Annex SI-762; Slovenia’s Memorial, para. 3.42.

See Croatia’s Counter-Memorial, para. 3.82.
Croatia’s Counter-Memorial, para. 3.88.
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291.

292.

reflect the boundary” that the Tribunal may consider effectivités.*6? Croatia contends that disputed
areas in the Istria Region and in the Mura River Region have been the object of boundary
agreements.“®® In the Central Region, Croatia asserts that the Parties agreed that the boundary
between them would follow the historic Croatian-Austrian boundary. According to Croatia, this
is manifest in the remarkable alignment of their cadastral boundaries in that region. This
phenomenon “did not happen by coincidence” and “could have happened only by design,”*%* as

confirmed by relevant effectivités.*®°

Turning to its rebuttal of Slovenia’s arguments in respect of the matters in dispute between the

Parties, Croatia asserts:

Slovenia’s Memorial argues that (i) there were border disputes with Croatia, “not unknown
in 1991,” that existed in areas where the Parties’ cadastral-based boundaries coincided; (ii)
that, notwithstanding Slovenian law on territory and boundaries, in some areas the boundary
with Croatia was determined by “geography” rather than cadastral districts; and (iii) that
the boundary between Slovenia and Croatia today should be identical to the 1931 boundary
between the Sava and Drava Provinces of the late and unlamented Kingdom of Yugoslavia.
It is difficult to say which of these three arguments is the most preposterous. It is a tough
call.46¢

Croatia addresses, specifically, Slovenia’s contention that there were border disputes not
identified in the Expert Report.“®” Croatia calls this statement “cryptic”.*%® It underlines that “the
only document Slovenia cites for this assertion is an internal Slovenian memorandum” dated

29 March 1972.%%° Croatia avers that the document not only does not support Slovenia’s claim; it

462

463

464

465

466

467

468

469

Croatia’s Counter-Memorial, para. 3.83; see Sir Robert Jennings & Sir Arthur Watts, Oppenheim’s
International Law Vol. 1, pp. 677 et seq (2008); Frontier Dispute (Burkina Faso/Republic of Mali),
Judgment, 1.C.J. Reports 1986, p. 554 at pp. 586-87, para. 63. See also Croatia’s Memorial, paras 3.26-30.

Croatia’s Counter-Memorial, paras 3.84-85. Note that these statements concern the regions as defined by
Croatia.

Croatia’s Counter-Memorial, para. 3.86.
Croatia’s Counter-Memorial, para. 3.87.
Croatia’s Counter-Memorial, para. 3.46.

Slovenia’s Memorial, para. 5.74 (footnote omitted): “There are nevertheless other, more important
differences, which were not unknown, but which were never remedied comprehensively between Slovenia
and Croatia before 1991”; Croatia’s Counter-Memorial, para. 3.47.

Croatia’s Counter-Memorial, para. 3.47.

Croatia’s Counter-Memorial, para. 3.48; see Surveying and Mapping Authority of the Socialist Republic
of Slovenia, Information on Problems caused by the undefined Boundary with the Socialist Republic of
Croatia, No. 45-d-25/25-70, 29 March 1972, Annex SI-181 (cited at Slovenia’s Memorial, para. 5.74
n.100).
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294.

“confirms” that disputed areas are determined solely by reference to unaligned cadastral district

boundaries*® by addressing difficulties presented by “undefined cadastral boundaries.”*™

In response to Slovenia’s assertion that, during the 1970s, the Parties undertook measures that
demonstrate the poor quality of their cadastres, Croatia contends that, on the contrary, when the
Parties attempted to fix their republican boundary in the 1970s, they used “exactly the same
criterion and methodology as they did following independence in the 1990s”: A comparison of

cadastral boundaries.*"?

According to Croatia, the process began with the Parties’ geodetic administrations sending letters
to their respective cadastral officials, directing them on how to conduct the comparison. A letter
sent by Slovenia’s geodetic administration on 2 April 1971 states: “[T]he geodetic administrations
of S.R. Croatia and S.R. Slovenia have decided to compare the entire delineation of the republican
border as represented in official cadastral maps, and then thoroughly examine the inconsistencies
revealed.”*” A letter that Croatia sent to its cadastral officials contains similar language. 4’
Croatia submits that the Parties did then compare their cadastral districts.*”> According to Croatia,
this is further confirmed by various official documents, some of which were annexed to Slovenia’s

pleadings.*’

470

471

472

473

474

475

476

Croatia’s Counter-Memorial, para. 3.48.

Croatia’s Counter-Memorial, para. 3.48 (quoting Surveying and Mapping Authority of the Socialist
Republic of Slovenia, Information on Problems caused by the undefined Boundary with the Socialist
Republic of Croatia, No. 45-d-25/25-70, 29 March 1972, Annex SI-181).

Croatia’s Reply, paras 2.20-21.

Letter to the Cadastral Offices from the Surveying and Mapping Authority of Socialist Republic of
Slovenia, 2 April 1971, Annex SI-536.

Letters to the Administration of Cadastral and Surveying Affairs from the Surveying and Mapping
Authority of the Socialist Republic of Croatia, 26 March 1971, Annex SI-535; Croatia’s Reply, para. 2.23.

Croatia’s Reply, paras 2.24-27; Memorandum from the Geodetic Administration of Socialist Republic of
Slovenia to the Republican Geodetic Administration of Socialist Republic of Croatia Concerning the Draft
Information on Problems Caused by the Undefined Boundary with Socialist Republic of Croatia, Ljubljana,
6 March 1972, Annex HR-349; see Graphical Presentation of Disagreements on the Republic Border
between SRS and SRC displaying the discrepancies in the cadastral records and boundaries between
Slovenia and Croatia (1972), Annex SI-M-57; Minutes on the Comparison of Cadastral District Boundaries
between the Municipality of Varazdin (Croatia) and the Municipality of Ptuj, Slovenia, Ptuj, 23 April 1971,
Annex HR-348.

Croatia’s Reply, paras 2.28-33; Surveying and Mapping Authority of Socialist Republic of Croatia,
Information on the Difficulties Arising from the Non-Defined Border of the Socialist Republic of Croatia,
25 January 1972, Annex SI-543; Assembly of the Socialist Republic of Slovenia, Proposal Concerning the
Act on the Conditions and the Procedure for the Establishment, the Merger or the Change of the Municipal
Boundaries and on the Municipal Boundaries, 12 July 1979 (emphasis added), Annex SI-572; Letter from
the Geodetic Administration of Socialist Republic of Slovenia to the Republican Geodetic Administration
of the Socialist Republic of Croatia Concerning the Border between Croatia and Slovenia in Prekmurje,
Ljubljana, 22 December 1970, Annex HR-345; Letter from the Republican Geodetic Administration of the
Socialist Republic of Croatia to the Geodetic Administration of the Socialist Republic of Slovenia
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296.

297.

Croatia faults Slovenia for suggesting that other types of “districts” were relevant for the
determination of the boundary and for invoking “an eclectic assortment of laws, including those
for managing water resources, fishing, and even the hunting and breeding of wild animals.”*"’
Croatia asserts that Slovenian law defined its territory solely by reference to cadastral districts
and that, in any event, the laws Slovenia relies upon restrict their application to the territory of

Slovenia, as defined by Slovenia’s cadastral districts.*’®

Croatia takes issue with Slovenia’s treatment of cadastral evidence, as expressed in the Slovenian

Memorial:

[TThe cadastral evidence needs to be interpreted in good faith in order to determine the
boundary within the former SFRY, with regard to the relevant geographical circumstances
and, in particular, changes that have occurred since the cadastre was established. This i[s] in
particular true with regard to natural changes which have not been included in the cadastre
and in the course of the boundary shown on the cadastre. The cadastre might, for several
reasons, deviate from the legally relevant delimitation irrespective of whether the cadastral
records from Slovenia and Croatia actually match or not. The record has to be put in its
relevant context in order to identify the course of the boundary. 4"

In response, Croatia argues that the cadastre cannot “deviate from the legally relevant
delimitation” because the cadastre is the “legally relevant delimitation.”*® It adds that, while the
forces of nature may have changed the topography along certain parts of border,* the laws of
both Parties defined their territorial limits “not by reference to rivers or other natural features, but
to cadastral districts,” many of which were initially determined during the Austro-Hungarian
period.*® Croatia asserts that Slovenia cannot find support in the judgment by a Chamber of the

International Court of Justice in the Gulf of Fonseca case, as the Chamber said in that case that

477

478

479

480

481

482

Concerning the Border between Croatia and Slovenia in Medimurje (manuscript), Zagreb, 3 February 1971,
Annex HR-346; Letter from the Republican Geodetic Administration of the Socialist Republic of Slovenia
to the Republican Geodetic Administration of the Socialist Republic of Croatia Concerning the Meeting of
the Representatives of the Republican Geodetic Administrations of Croatia and Slovenia, Ljubljana, 26
January 1988 (emphasis added), Annex HR-367.

Croatia’s Reply, para. 2.34.

Croatia’s Reply, paras 2.34-37; Freshwater Fisheries Act, Official Gazette of the Socialist Republic of
Slovenia, No. 25/1976, Annex SI-564; Act Regulating the Protection, Breeding and Hunting of Wild
Animals and the Management of Hunting Grounds, Official Gazette of the Socialist Republic of Slovenia,
No. 25/1976, Annex S1-563; Water Act, Official Gazette of the Socialist Republic of Slovenia, No. 38/1981,
Article 10, Annex SI-596.

Slovenia’s Memorial, para. 5.75; Croatia’s Counter-Memorial, para. 3.49.
Croatia’s Counter-Memorial, para. 3.50.

Croatia’s Counter-Memorial, para. 3.51.

Ibid.
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298.

“topography” may be considered only if there is “no clear and unambiguous indication” of title. %
Croatia also emphasises that it would be impermissible to disregard the applicable law on
“equitable” grounds, “for geographical or other reasons.”“®* Croatia declares that Slovenia’s
“newly minted” topographical argument “suffers from the infirmity of selective application” 4
and characterizes Slovenia’s argument in the Istria region as a “singular spasm of apostasy from
riverine boundary orthodoxy.”*® Croatia further criticizes Slovenia’s “newly claimed riverine
boundaries” in respect of the Mura River and Central Regions and submits that there can be no
justification for “updating” the cadastral boundaries to account for changes in the course of a river
in places where neither the 1991 nor the historical cadastral boundaries themselves followed a

river.487

Croatia is particularly critical of Slovenia’s statement that “the legal title of the boundary at the
critical date was the 1931 Constitution, which . . . continued to be in effect between the two
banovine in 1931 and the two republics . . . up until the dissolution of Yugoslavia.”*® In relation
to what it perceives to be “Slovenia’s most extreme argument,”“®® Croatia first notes that the
critical date is 1991 and not 1931.%% It adds that “[w]hat is claimed to have been the law in 1931
(but in fact was not) is irrelevant.” 4! Second, Croatia argues that all of the legal and
administrative acts of the former Kingdom of Yugoslavia, which both Croats and Slovenes
perceived as “a ruthless and brutal dictatorship,” were “expressly annulled” by the federal
Yugoslav State after the war.” “°? Croatia relies on the Preamble of the November 1945

Proclamation of the Federal People’s Republic of Yugoslavia*® and the June 1946 Law on the
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Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras: Nicaragua intervening), Judgment,
1.C.J. Reports 1992, p. 351 at pp. 389-90, para. 46; see Slovenia’s Memorial, para. 5.75; Croatia’s Counter-
Memorial, para. 3.53.

Croatia’s Counter-Memorial, para. 3.53; see Case concerning Frontier Dispute (Burkina Faso/Republic of
Mali), Judgement, 1.C.J. Reports 1986, p. 554 at pp. 567-68 para. 28; Fisheries Jurisdiction (United
Kingdom of Great Britain and Northern Ireland v. Iceland), Judgment, 1.C.J. Reports 1974, p.3 at pp. 30,
33, paras 69, 78.

Croatia’s Counter-Memorial, para. 3.54.
Ibid.

Transcript, Day 1, p. 94:6-16.
Slovenia’s Memorial, para. 6.35.
Croatia’s Counter-Memorial, para. 3.55.
Croatia’s Counter-Memorial, para. 3.56.
Ibid.

Croatia’s Counter-Memorial, para. 3.58; see Ben Riley and Rhys J. Davies, The Croats under Yugoslavian
Rule, Annex HR-162 (cited at Croatia’s Counter-Memorial, para. 3.58 n.83).

Preamble, Proclamation of the Federal People’s Republic of Yugoslavia, 29 November 1945, Annex
HRLA-79; Croatia’s Counter-Memorial, para. 3.59.
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Nullity of Laws and Regulations Adopted prior to 6 April 1941 to support that proposition.*%
Further, Croatia claims that the legal divisions adopted by the Kingdom of Yugoslavia “ignor[ed]
historical boundaries” and quotes from an interview where a “senior Slovenian boundary expert”
states that cadastral boundaries are “truly the most reliable basis for the definite determination of

the boundary.”4%

Croatia also contests the relevance that Slovenia attributes to a 1945 AVNOJ decision in support
of its claim that the title at the critical date was the 1931 Constitution.**® Moreover, Croatia
contends that the Minutes of the session where the “decision” was supposedly made, which
Slovenia does append, show that it concerned elections to the membership of AVNOJ, not
territorial delimitation, and that no “decision” was made.*®” According to Croatia, the basis of
Slovenia’s assertion is a proposal by one Mile Peruni¢i¢ and is to be found in a footnote to a
statistical table concerning a 1931 census.“*® Croatia concludes that the AVNOJ “decision”
simply “does not exist”.%®® Croatia underlines that, in any event, the alleged AVNQOJ decision pre-
dates the November 1945 Proclamation and the June 1946 Law annulling the former Kingdom’s

1931 Constitution and laws.3%

In its Memorial, Slovenia also relies on a 1990 letter by the Federal Secretariat for Justice and
Administration to support its claim that title at the critical date was the 1931 Constitution.*
Croatia asserts that Slovenia’s reliance on the letter is “surprising”, given that Slovenia recognizes
that, pursuant to the constitutional framework then in effect, the federal government did not have

the authority to delimit the republican boundaries.%°? Croatia contends that, had the Federal
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Law on the Nullity of Laws and Regulations Adopted prior to 6 April 1941, 23 October 1946, Official
Gazette of the Federal People’s Republic of Yugoslavia, No. 86/1946, 25 October 1946, Annex HRLA-80;
Croatia’s Counter-Memorial, para. 3.60.

Croatia’s Counter-Memorial, para. 3.61; see Miroslav Stiploviek, “Abolition of district local self-
government and the shaping of the provincial administration of the Drava Province in 1929,” Contributions
to Contemporary History: Ferenc Collected Papers, Vol. 2 (1997) (cited at Croatia’s Counter-Memorial,
para. 3.61 n.89); see also Croatia’s Counter-Memorial, para. 3.62; “The Southern Border: A border man
and border signs [Interview with JoZe Rotar],” Mladina, 4 May 1995, Annex HR-294.

See Slovenia’s Memorial, paras 5.17-18.

Croatia’s Counter-Memorial, para. 3.63; Fifth Meeting of the Antifascist Council of People’s Liberation of
Yugoslavia, Legislative Work of the Presidency of the Provisional People’s Assembly of Democratic
Federal Yugoslavia, 24 February 1945, Annex HR-139.

Croatia’s Counter-Memorial, paras 3.63-64; Fifth Meeting of the Antifascist Council of People’s Liberation
of Yugoslavia, Legislative Work of the Presidency of the Provisional People’s Assembly of Democratic
Federal Yugoslavia, 24 February 1945, Annex HR-139.

Croatia’s Counter-Memorial, para. 3.65 (emphasis in the original); see Croatia’s Reply, paras 2.40-43.
Croatia’s Counter-Memorial, para. 3.66.

Slovenia’s Memorial, paras 5.17-18.

Croatia’s Counter-Memorial, para. 3.69; Croatia refers to Slovenia’s Memorial, para. 5.25.
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Secretariat had the authority to answer the question in the first place, it should have answered that

the boundary was defined by reference to cadastral boundaries.*

Further, Croatia submits that Slovenia has failed to provide “reliable evidence” that the 1931
administrative border between the Sava and Drava provinces followed geographic features rather
than cadastral district limits.>** According to Croatia, the very text of the 1931 Constitution—
particularly Article 83 thereof, which describes the borders of the banovine by reference to the
district boundaries, not rivers—disproves Slovenia’s riverine boundary theory.5% In any event,
Croatia asserts that in post-war Yugoslavia and most relevantly on the critical date, the boundaries
between Croatia and Slovenia followed cadastral district boundaries, not rivers, as evidenced inter

alia by Slovenian maps.5%

Croatia considers that Slovenia’s own Constitutional Court supported Croatia’s position when it
reviewed the constitutionality of the Arbitration Agreement.>®” The Constitutional Court found
that the border ran “along the borders of municipalities or cadastral municipalities, as they existed
on the day of the establishment of the new states.”*% Moreover, it found that areas of cadastral

overlap were the “disputable sections” of the boundary.5%

Croatia concludes that Slovenia’s assertion of territorial claims “that go far beyond the areas that
were ‘disputable’ on the critical date” would lead to an enlargement of the disputed area from the
797.9 ha identified by the Expert Group to over 3,000 ha. At the same time, Slovenia’s claims
would result in shortening the border between the two States to 605 km, although Slovenia itself

considered in its submission that the border runs for 670 km.51°
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Croatia’s Counter-Memorial, para. 3.69.
Croatia’s Counter-Memorial, para. 3.72; see also Croatia’s Counter-Memorial, paras 3.73-75.

Croatia’s Reply, paras 2.47-49; see Constitution of the Kingdom of Jugoslavia, Official Gazette of the
Kingdom of Yugoslavia (Dravska banovina), No. 53/1931, Annex SI-65.

See Croatia’s Reply, paras 2.44-46; Figures R2.1-2.6; Map of Slovenske Gorice, Prekmurje, Dravsko-
ptujsko polje, Haloze, 1955, Annex SI-M-49.

Croatia’s Counter-Memorial, para. 3.76; Opinion Rm-1/09, Arbitration Agreement, 18 March 2010, para.
43, Official Gazette of the Republic of Slovenia, No. 25/2010, para. 26, Annex S1-402; see Croatia’s Reply,
para. 2.4.

Croatia’s Counter-Memorial, para. 3.77, quoting Opinion Rm-1/09, Arbitration Agreement, 18 March 2010,
para. 43, Official Gazette of the Republic of Slovenia, No. 25/2010, para. 26, Annex S1-402; see also Slovenia’s
Memorial, para. 5.73 n.96.

Croatia’s Counter-Memorial, para. 3.77, quoting Opinion Rm-1/09, Arbitration Agreement, 18 March 2010,
para. 43, Official Gazette of the Republic of Slovenia, No. 25/2010, para. 26, Annex SI-402.

Croatia’s Counter-Memorial, para. 3.80.
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304. Concerning the cadastral maps annexed to its Reply, Croatia notes that it submitted its cadastral
maps at this stage only because it was challenged on the accuracy of its representation of the
boundary claim line in its Counter-Memorial on maps at a scale of 1:25,000.%* Croatia suggests
that Slovenia has not submitted its own cadastral maps to the Tribunal for two reasons. The first
is that Slovenia’s claim is based on its “newly invented riverine boundaries” rather than on
cadastral boundaries. The second is that “Slovenia’s actual cadastral maps would coincide very
closely with Croatia’s,” supporting Croatia’s claim in almost all of the 32 areas comprising the
9% of the land boundary where discrepancies remain.>!? Croatia invites the Tribunal to infer from
the omission of Slovenia’s cadastral maps from its pleadings that such maps undermine, rather
than support, its boundary claim. Moreover, it submits that in any event, the official maps of

Slovenia’s State Surveying and Mapping Authority “eviscerate” Slovenia’s boundary claim.®

Slovenia’s Position
305. For its part, Slovenia concludes on the basis of the legal framework described above:

The relevant domestic laws of the FPRY and the SFRY did not determine the boundaries of
Slovenia and Croatia anew. It [sic] guaranteed existing boundaries, which, in turn, were
determined by reference to the legal situation existing before the establishment of the
Federation, i.e., under the banovine system of the Kingdom of Yugoslavia. These boundaries
were themselves established with reference to the existing boundaries of the former provinces
of Austria-Hungary and the Austrian Empire.5

306. Slovenia places considerably less emphasis on cadastral records than Croatia—although it does
not deny their value as evidence.®® On the relevance of the cadastral records, Slovenia

specifically notes:

The existence and the content of the delimitation resulting from the different legal sources,
dating back in time, is reflected to some extent by the territorial legislation and the cadastral
records of Slovenia and Croatia, as they existed at the critical date. They constitute valuable
evidence concerning the source and the content of the territorial rights of Slovenia and
Croatia, at the critical date.5

307. Inthis regard, Slovenia emphasises the distinction between, on the one hand, evidence which may

establish the existence of legal title and, on the other, the actual source of such legal title.>'" It

51 Transcript, Day 5, p. 164:19-20.

12 Transcript, Day 1, pp. 97:2-98:22.

53 Transcript, Day 5, p. 165:8-19.

14 Slovenia’s Memorial, para. 5.77.

15 See Slovenia’s Counter-Memorial, para. 3.60.

516 Slovenia’s Memorial, para. 5.77 (footnote omitted) (emphasis added).
517 Transcript, Day 8, pp. 77:22-79:10.
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contends that in this case the cadastres remain only evidence of the Parties’ title, and do not

themselves constitute title, nor are they the only legally relevant criterion.5®

Slovenia asserts that no general act delimiting the boundary between the Parties has ever been
adopted at the federal level.>!® Rather, the republics’ and relevant Yugoslav authorities decided
that the republics would be “established within the existing boundaries of pre-administrative units
under the 1931 Constitution of the Kingdom of Yugoslavia.”*?° Slovenia claims that this was still
the understanding of the federal authorities in 1990, as evidenced by a reply of the Federal
Secretariat for Justice and Administration to a parliamentary question concerning the definition

of the inter-republican boundaries. The Federal Secretariat stated:

The territorial delimitation of federal units in the new Yugoslavia is addressed in the
reconstructed minutes of the AVNOJ Presidency of 24 February 1945 (Source: a legislative
document by the AVNQOJ Presidency and the Presidency of the People’s Assembly, from 19
November 1944 to 27 October 1945, Belgrade, Presidency of the People’s Assembly p. 52).

According to these minutes, “Slovenia covers the territory of the former Drava Banate,
Croatia the territories of the former Sava Banate and the Dubrovnik District of the former
Zeta Banate, Bosnia and Herzegovina the territory defined in accordance with the Berlin
Agreement, Serbia the territory within the pre-Balkan wars borders, including the districts
gained from Bulgaria with the Treaty of Versailles, Macedonia the territory south of Kacanik
and Ristovac, and Montenegro the territory within the pre-Balkan wars borders, including
the districts of Berane and Kotor, and Plav and Gusinje.”5%

Slovenia asserts that the reasons invoked by Croatia to downplay the 1945 AVNQOJ Presidency
decision are not convincing.5?2 In response to Croatia’s argument that the legal acts adopted by
the Kingdom of Yugoslavia, including the territorial reorganization of the Kingdom in 1931, were
criticized for ignoring historical boundaries, Slovenia points out that the AVNQOJ Presidency
never intended to preserve the entire territorial organisation of the Kingdom of Yugoslavia but
only determined that Slovenia should be constituted within the territory of the former Dravska
banovina.®® To Croatia’s suggestion that the decision was merely a footnote reference, Slovenia
responds that, whatever the form of the decision, its very existence was never questioned by the
federal authorities or the SFRY, but to the contrary was specifically referred to in 1990, in a reply

to a parliamentary question.%* The fact that the Federal Government did not have, in 1990, the
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Transcript, Day 8, pp. 79:11-82:8, pp. 84:10-85:22.
Slovenia’s Memorial, para. 5.16.
Slovenia’s Memorial, para. 5.18.

Slovenia’s Memorial, paras 5.17-18; see also Slovenia’s Counter-Memorial, paras 3.62 and 3.103-04; the
decision of the AVNOJ Presidency is recorded in the Reconstructed Minutes of the 5th Session of the
AVNOJ Presidency, 24 February 1945, Annex S1-461.

Slovenia’s Reply, para. 2.32.
Slovenia’s Reply, para. 2.33.
Slovenia’s Reply, para. 2.34.
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competence to delimit republic boundaries is, according to Slovenia, irrelevant: in responding to
the parliamentary question, the federal authorities did not delimit the boundary, but simply
“explained the basis for the delimitation of the boundary in the first place.”?®> Concerning
Croatia’s reliance on the 1946 Act on Invalidation of Legal Regulations Issued prior to 6 April
1941 and During Enemy Occupation, Slovenia suggests that Croatia’s translation of the Act is
misleading and attaches its own translation; it argues that the Act, properly understood, confirms
Slovenia’s position that the boundaries established through and on the basis of legal regulations

issued well before 1945 continued to be governed by these regulations.>

Slovenia submits that Croatian and Slovenian Acts and Decrees are only “the expression of a
unilateral understanding” concerning the course of the boundary. %" That said, they are
nevertheless important to the extent that they “demonstrate a common understanding of both

Parties” with regard to the course of the boundary.%?®

Using a metaphor borrowed from El Salvador/Honduras,*?® Slovenia explains that the respective
territories of Croatia and Slovenia “were composed of municipalities just like pieces of a jigsaw
puzzle.”%*® The Croatian and Slovenian Acts only determined which pieces of the jigsaw puzzle
were part of Slovenia and which were part of Croatia; but did not determine “the shape of the
relevant pieces as such.”® The question of the shape of the pieces leads to the question of the

relevance of the cadastral records.

Slovenia recalls that the Slovenian and Croatian cadastres have their origin in the land surveys
carried out under Maria Theresa (from 1748 to 1756), Joseph Il (from 1785 to 1789) and the

Franciscan cadastre created under Emperor Francis | in the 19" century.5%?
Slovenia submits that:

The cadastre does not constitute a legal title delimiting the boundaries relevant for the
application of the uti possidetis juris principle. It is only an instrument which should, in
principle, reflect the legal situation on the ground and, as such[,] an element of proof. It is
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Slovenia’s Reply, para. 2.34.
Slovenia’s Reply, paras 2.35-36.
Slovenia’s Memorial, para. 5.41.

Slovenia’s Memorial, para. 5.41, quoting Frontier Dispute (Benin v. Niger), Judgment, I.C.J. Reports 2005,
p. 90 at p. 148, para. 139.

See Case concerning Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras: Nicaragua
intervening), Judgment, 1.C.J. Reports 1992, p. 351 at p. 388, para. 44.

Slovenia’s Memorial, para. 5.55.
Ibid.
Slovenia’s Memorial, para. 5.58; see Slovenia’s Memorial, para. 5.63.
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therefore of minor importance in the case the legal source of the boundary between Slovenia
and Croatia is readily identifiable. In other cases, however, the cadastre can provide an
element of proof for determining the course of the land boundary and the underlying legal
source. 5%

Slovenia adds that the cadastre remains relevant as “a valuable element of proof” of legal title.>3*
Slovenia emphasises two points. First, the cadastre constitutes in principle “a contemporaneous
official description of the existing reality on the ground.”®% Second, despite its quite limited
initial purpose, the cadastre “as a detailed description of the territory” gained in importance for
the administrative division and as an instrument for the determination of boundaries.>® In that
regard, Slovenia asserts that it is “noteworthy” that, at the beginning of the bilateral negotiations
between the Parties, the surveying and mapping experts agreed that the cadastral boundaries

would be “the point of departure” for the final decision on the border.*¥"

Slovenia also acknowledges the existence and work of the Expert Group, on which Croatia puts
much emphasis.5® However, Slovenia contends that the Expert Group was just one of a number
of joint bodies established by the Parties, responsible for one part of the work. Moreover, Slovenia
emphasises that the task of the Mixed Expert Group was technical in nature and was not intended
to determine the land boundary based on the uti possidetis principle. Rather, it aimed at examining
one among a number of criteria that could be relevant for identifying the boundary.>* In this
connection, Slovenia disagrees with Croatia concerning the conclusions it draws from the 1996
Expert Report. According to Slovenia, the experts did not actually compare the cadastral records
for the entire land boundary, or even the cadastral maps, but only compared the interpretation of
this evidence by Croatia and Slovenia respectively, and only in the 50 areas where major
discrepancies were established in 1994.54° Slovenia adds that it is because Slovenia does not agree
that the cadastre was the relevant criterion for determining the land boundary that it did not

consider it necessary to submit its entire cadastral records to the Tribunal.>#
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Slovenia’s Memorial, para. 5.76. Slovenia quotes a Chamber of the International Court of Justice: “the
concept of title may also, and more generally, comprehend both any evidence which may establish the
existence of a right, and the actual source of that right.” Frontier Dispute (Burkina Faso/Republic of Mali),
Judgment, 1.C.J. Reports 1986, p. 554 at p. 564, para. 18 (quoted at Slovenia’s Memorial, para. 5.76). See
also Transcript, Day 8, pp. 94:1-96:6.

Slovenia’s Memorial, para. 5.62.

Slovenia’s Memorial, para. 5.67.

Slovenia’s Memorial, para. 5.68.

Slovenia’s Memorial, para. 5.73.

Slovenia’s Memorial, paras 5.74-76. Transcript, Day 3, pp. 21:19-22:3.
Transcript, Day 3, pp. 31:24-32:4.

Transcript, Day 8, pp. 97:14-91:14.

Transcript, Day 3, p. 73:17-22.
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While the Parties agree that the boundaries of the republics of the SFRY were never delimited at
the federal level, Slovenia faults Croatia for asserting that this implies that Croatia and Slovenia

determined themselves their respective boundaries.>*?

Slovenia recalls that, until 1963, the constituent republics were not entitled to delimit their
boundaries by agreement alone.>*® Under the 1946 Constitution, the People’s Assembly of the
FPRY had the power to determine the boundaries of a republic, subject to that republic’s
consent.>* From that, Slovenia infers that republican boundaries already existed, and not, as
Croatia does, that they were “left [for] the individual republics themselves to determine.”>* Under
the 1953 Constitutional Act, the Federation had to approve boundary modifications “proposed
consensually” by the republics. % Slovenia submits that Croatia ignores that constitutional
framework, in particular when it comes to its analysis in the Mura River Region,*’ and it asserts
that the only change concerning the boundary enacted under that framework concerned the Gradin

area in Istria.>*®

As noted above, under the 1963 Constitution, the republics could delimit their boundaries by
agreement alone, and this remained the law until the critical date.>*® Slovenia stresses that such
agreement nevertheless remained “legally regulated”: constitutional provisions identified the
bodies with the authority to consent to any boundary modification.*® According to Slovenia, the
boundary between Slovenia and Croatia was never changed after 1963.5°! Cadastral authorities
could not consent to any boundary modification because they did not have the authority to do so,

as shown by a 1964 letter from the Federal Surveying and Mapping Authority.%%? Thus, the

542

543

544

545

546

547

548

549

550

551

552

Slovenia’s Counter-Memorial, para. 3.67; see Croatia’s Memorial, para. 3.31.
Slovenia’s Counter-Memorial, para. 3.68.

See Constitution of the Federal People’s Republic of Yugoslavia, Official Gazette of the Federal People’s
Republic of Yugoslavia, No. 10/1946, Article 12, Annex SI-85; Slovenia’s Counter-Memorial, para. 3.69.

See Croatia’s Memorial, para. 3.34; Slovenia’s Counter-Memorial, para. 3.70. Slovenia refers to Letter to
the General Secretariat of the Federal Executive Council from the Federal Secretariat for Justice and
Administration, No. 2/1-010/1-1990-05, 2 June 1990, Annex SI-224.

Constitutional Act on the Foundations of the Social and Political System of the Federal People’s Republic
of Yugoslavia and on Federal Authorities, Article 15, Official Gazette of the Federal People’s Republic of
Yugoslavia, No. 3/1953, Slovenia’s Memorial, Annex S1-126; Slovenia’s Counter-Memorial, para. 3.71.

Slovenia’s Counter-Memorial, para. 3.71.
Slovenia’s Memorial, paras 6.175-79; Slovenia’s Counter-Memorial, para. 3.71.

See Constitution of the Socialist Federal Republic of Yugoslavia, Official Gazette of the Socialist Federal
Republic of Yugoslavia, No. 14/1963, Annex SI-161; Official Gazette of the Socialist Federal Republic of
Yugoslavia, No. 9/1974, Annex SI-183; Slovenia’s Counter-Memorial, para. 3.72.

See Slovenia’s Memorial, paras 5.27-40; Slovenia’s Counter-Memorial, para. 3.73.
Slovenia’s Counter-Memorial, para. 3.73.

Slovenia’s Counter-Memorial, para. 3.74; Letter to the Surveying and Mapping Authority of the Socialist
Republic of Croatia from the Federal Surveying and Mapping Authority, 19 June 1964, Annex SI-513.
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cadastral authorities could only change the cadastral boundaries “to reflect” the existing
boundaries; % conversely, the absence of cadastral change constitutes evidence of boundary
stability.*

Slovenia next argues that Croatia misinterprets the role of the republics’ legislation on
administrative division and cadastral records.>*® Slovenia says that the republics’ legislation on
administrative division had the “sole purpose” of subdividing the territories into administrative
units. >% Slovenia points out that there were numerous territorial units created for various
purposes, at the federal level,>” in Slovenia,>*® and in Croatia.>*® The cadastres and cadastral
municipalities of the Parties were “only one part of these different territorial and spatial divisions
and units.”%®® The 1953 Federal Decree on the Land Cadastre provides that the cadastre was used
for “technical, economic and statistical purposes, for creating land registry and as a basis for
taxation of income from land.”%®! The cadastre was never intended to fix an “agreed boundary”,

as Croatia asserts in its Memorial.®%? Slovenia also underlines that there are various kinds of
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Slovenia’s Counter-Memorial, para. 3.74. Slovenia provides the settlement of Drage in the
Gorjanci/Zumberak area as an example of such change.

Slovenia’s Counter-Memorial, para. 3.74.
Slovenia’s Counter-Memorial, para. 3.76.
Slovenia’s Counter-Memorial, para. 3.77.

See Slovenia’s Counter-Memorial, para. 3.78; 1988 Federal Act on the Registry of Spatial Units, Official
Gazette of the Socialist Federal Republic of Yugoslavia, No. 18/1988, Annex SI-659.

See Slovenia’s Counter-Memorial, para. 3.78; 1980 Act on the Procedure for Establishing, Merging or
Shifting Municipal Boundaries and Municipal Boundaries, Official Gazette of the Socialist Republic of
Slovenia, No. 28/1980, Annex SI-203; 1980 Slovenian Act on the Denomination and the Evidencing of
Settlements, Official Gazette of the Socialist Republic of Slovenia, No. 5/1980, Annex SI-581; 1976
Freshwater Fisheries Act, Official Gazette of the Socialist Republic of Slovenia, No. 25/1976, Annexes Sl-
192 and SI-564; 1959 Decree Establishing Fishing Districts and Fishing Environs, Official Gazette of the
People’s Republic of Slovenia, No. 17/1959, Annex SI-156; 1976 Act Regulating the Protection, Breeding
and Hunting of Wild Animals and the Management of Hunting Grounds, Official Gazette of the Socialist
Republic of Slovenia, No. 25/1976, Annex SI-563; 1981 Waters Act, Official Gazette of the Socialist
Republic of Slovenia, No. 38/1981, Annex SI-596; 1975 Decree Defining the Boundaries of River Basin
districts, Annex SI-189.

See Slovenia’s Counter-Memorial, para. 3.78; 1962 Act on the Territories of the Municipalities and Districts,
Official Gazette of the People’s Republic of Croatia, No. 39/1962, Annex SI-160; 1988 Croatian Act on
Settlements, Annex SI-665; 1986 Freshwater Fisheries Act, Official Gazette of the Socialist Republic of
Croatia, No. 18/1986, Annex SI-637, and 1989 Decree on Fishing Districts in the Open Freshwaters of the
Socialist Republic of Croatia, Official Gazette of the Socialist Republic of Croatia, No. 49/1989, Annex SlI-
677; 1976 Hunting Act, Official Gazette of the Socialist Republic of Croatia, No. 25/1976, Annex SI-561;
1990 Waters Act, Official Gazette of the Socialist Republic of Croatia, No. 53/1990, Annex SI-693.

Slovenia’s Counter-Memorial, para. 3.79.

Article 3, Official Gazette of the Federal People’s Republic of Yugoslavia, No. 43/1953, Annex SI-133; see
also Article 2 of the Basic Law on the Land Survey and Land Cadastre, Official Gazette of the Socialist
Federal Republic of Yugoslavia, No. 15/1965, Annex SI-167, and Slovenia’s Memorial, para. 5.61;
Slovenia’s Counter-Memorial, para. 3.79.

Croatia’s Memorial, para. 4.3; Slovenia’s Counter-Memorial, para. 3.79.
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“cadastres”: land cadastres of course, but also fishing cadastres®® and hunting cadastres.*®* In any
event, the cadastral authorities did not have the power to modify the boundaries of the republics.
Slovenia relies on a 1902 arbitral award concerning the course of the boundary between Austria
and Hungary as constituent units of the Austro-Hungarian Empire for its proposition that the
cadastre cannot determine the boundary because it was not established by the authority competent
to modify the boundary.>%

Slovenia claims that both Parties’ understanding has been that the cadastres are “one element in
order to describe the boundary.”%® Slovenia refers to Croatia’s 1962 Act on the Territories of the
Municipalities and Districts (defining municipalities by listing settlements),>®” the 1992 Act on
the Territories of the Counties, Towns and Municipalities in the Republic of Croatia (again
referencing settlements),*®® Article 20 of Croatia’s Regulation on the Contents and Means of
Keeping the Records of the State Border of 2000 (stating that the border “shall be determined on
the basis of the data of the land cadastre, the land register, the spatial units records and register,
and other data”).%® Slovenia also refers to the legislation on territorial division adopted in
Slovenia in 1946,57° 1948,%™ 1952,572 1955,°" and 1964,°"* using both cadastral municipalities
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Freshwater Fisheries Act, Official Gazette of the Socialist Republic of Slovenia, No. 26/1976, Article 35,
Annexes SI-125 and SI-564; Freshwater Fisheries Act, Official Gazette of the Socialist Republic of Croatia,
No. 18/1986, Article 9, Annex SI-637; Slovenia’s Counter-Memorial, para. 3.79.

Act Regulating the Protection, Breeding and Hunting of Wild Animals and the Management of Hunting
Grounds, Official Gazette of the Socialist Republic of Slovenia, No. 25/1976, Article 39, Annex SI-563;
Croatian Hunting Act, Official Gazette of the Socialist Republic of Croatia, No. 32/1973, Article 8, Annex
SI-561; Slovenia’s Counter-Memorial, para. 3.79.

Decision of 13 September 1902, R.I.A.A., Vol. 28, pp. 379-96, at p. 388; Slovenia’s Counter-Memorial,
para. 3.79.

Slovenia’s Counter-Memorial, para. 3.80. Transcript, Day 3, pp. 77:8-90:11.

Act on the Territories of the Municipalities and Districts in the People’s Republic of Croatia, Official
Gazette of the People’s Republic of Croatia, No. 39/1962, Article 3, Annex SI-160.

Slovenia’s Counter-Memorial, para. 3.80.
Regulation on the Contents and Means of Keeping the Records of the State Border, Official Gazette of the
Republic of Croatia, No. 26/2000, Annex SI-772.

Act on the Administrative Division of the People’s Republic of Slovenia, 2 April 1946, Official Gazette of
the People’s Republic of Slovenia, No. 26/1946, Annex SI-86, and Act on the Administrative Division of
the People’s Republic of Slovenia, 14 September 1946, Official Gazette of the People’s Republic of
Slovenia, No. 62/1946, Annex SI-96.

Act on the Administrative Division of the People’s Republic of Slovenia, Official Gazette of the People’s
Republic of Slovenia, No. 9/1948, Annex SI-113.

Act dividing the People’s Republic of Slovenia into Towns, Districts and Municipalities, Official Gazette
of the People’s Republic of Slovenia, No. 11/1952, Annex SI-120.

Act on the Geographical Scope of Districts and Municipalities in the People’s Republic of Slovenia, Official
Gazette of the People’s Republic of Slovenia, No. 24/1955, Annex SI-143.

Act defining the Territories of Districts and Municipalities in the Socialist Republic of Slovenia, Official
Gazette of the Socialist Republic of Slovenia, No. 35/1964, Annex SI-165.
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and settlements.®” While the 1980 legislation defined the municipality with reference to cadastral
municipalities alone,%® the arrangement was based on practical considerations; it was never
understood that the cadastral municipalities would constitute the border.5”” The 2006 Slovenian
Real Estate Registration Act also confirms that the State border is not determined exclusively by

the cadastral records.5"

The understanding of the Parties that cadastres do not define the boundary is further confirmed,
according to Slovenia, by the fact that the competent authorities well knew that their respective
cadastres “were poorly updated and maintained.” °° Slovenia refers to statements by the
Slovenian Surveying and Mapping Authority®® and the Croatian authorities.%®! Slovenia also
notes that its cadastral municipalities bordering Italy do not correspond to the boundary

established under the Treaty of Osimo. 582

According to Slovenia, “[i]t is the cadastre that has to be aligned to the legally existing boundaries
of the republic. If it is not so aligned, it is not the boundary which has to be changed, but the

cadastre. The cadastre has to follow the boundary, and not vice versa.”®® This, Slovenia claims,
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Slovenia’s Counter-Memorial, para. 3.81; see Slovenia’s Memorial, para. 5.44.

See Act on the Procedure for Establishing, Merging or Shifting Municipal Boundaries and Municipal
Boundaries, Official Gazette of the Socialist Republic of Slovenia, No. 28/1980, Article 7, Annex SI-203.

Slovenia’s Counter-Memorial, para. 3.81; Assembly of the Socialist Republic of Slovenia, Proposal
concerning the Act on the Conditions and the Procedure for the Establishment, the Merger or the Change
of the Municipal Boundaries and on the Municipal Boundaries, 12 July 1979, Annex SI-572; see also the
1994 Slovenian Act on the Establishment of Municipalities and Municipal Boundaries, Official Gazette of
the Republic of Slovenia, No. 60/1994, Annex SI-750.

Slovenia’s Counter-Memorial, para. 3.81; Real Estate Registration Act (2006) Official Gazette of the
Republic of Slovenia, No. 47/2006, Annex SI-798.

Slovenia’s Counter-Memorial, para. 3.82.

Surveying and Mapping Authority of the Socialist Republic of Slovenia, Information on Problems Caused
by the Undefined Boundary with the Socialist Republic of Croatia, No. 45-d-25/25-70, 29 March 1972,
Annex SI-181; see also the Graphical Presentation of Disagreements on the Republic Border between
Socialist Republic of Slovenia and Socialist Republic of Croatia displaying the discrepancies in the
cadastral records and boundaries between Slovenia and Croatia, SI-M-57; Letter to the Cadastral Offices
from the Surveying and Mapping Authority of Socialist Republic of Slovenia, 2 April 1971, Annex SI-536.
See also Letters to the Administration for Cadastral and Surveying Affairs from the Surveying and Mapping
Authority of the Socialist Republic of Croatia, 26 March 1971, Annex SI-535.

Surveying and Mapping Authority of Socialist Republic of Croatia, Information on the Difficulties Arising
from the Non-Defined Border of the Socialist Republic of Croatia, 25 January 1972, Annex SI-543. See
also Graphical Presentation of Disagreements on the Republic Border between Socialist Republic of
Slovenia and Socialist Republic of Croatia, Annex SI-M-57.

Slovenia’s Counter-Memorial, para. 3.85; Treaty on the Delimitation of the Frontier for the Part not
Indicated as such in the Peace Treaty of 10 February 1947, done in Osimo on 10 November 1975, U.N.T.S,,
Vol. 1466, No. 24848, p. 72, Annex SI-190; Letter to the Executive Council of the Assembly of the Socialist
Republic of Slovenia, Office for Assembly Affairs from the Surveying and Mapping Authority of the
Socialist Republic of Slovenia, 20 January 1982, Annex SI-598.

Slovenia’s Counter-Memorial, para. 3.86; Transcript, Day 8, pp. 92:18-94:16.
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was the understanding of Yugoslavia’s Federal Surveying and Mapping Authority, % is
confirmed by Croatia’s legislation, by the Expert Group, and by Croatia’s own position during

the negotiations concerning the land boundary.% Slovenia therefore asserts:

An unqualified transposition of the cadastral limits evidenced in the cadastral records, which
were not updated, ignoring the change of the course of the river or other natural changes
would not create an “identifiable and convenient” State boundary and would ignore the
intention of those who delimited these boundaries along certain topographical features. >’

Slovenia further submits that Croatia’s detailed depiction of its claimed land boundary on 45 maps
at the scale of 1:25,000, in Volume I1I of its Counter-Memorial, actually undermines Croatia’s
argument that its cadastre constitutes the relevant legal title for the determination of the land

boundary on the critical date.>®

Slovenia notes that Croatia has not provided the full cadastral documentation, records and maps
allegedly relevant for its claim.®® Slovenia has compared Croatia’s claim as depicted on the 45
maps at the scale of 1:25,000 to the “official data of the Republic of Croatia” contained in the
Geoportal of Croatia’s State Surveying and Mapping Authority.*® According to Slovenia,
Croatia’s claim departs, sometimes extensively, from the cadastral limits in the publicly available
documentation.>®! Slovenia points out that Croatia has not submitted a corrected version of the

1:25,000 maps annexed to its Counter-Memorial.5%2

Slovenia asserts that the official data contained on Croatia’s Geoportal in fact confirms Slovenia’s

claimed land boundary.®%
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Letter to the Surveying and Mapping Authority of the Socialist Republic of Croatia from the Federal
Surveying and Mapping Authority, 19 June 1964, Annex SI-513; Slovenia’s Counter-Memorial, para. 3.86.

Regulation on the Contents and Means of Keeping the Records of the State Border, Official Gazette of the
Republic of Croatia, No. 26/2000, Article 19, Annex SI-772.

“Croatia is of the opinion that boundaries of cadastral municipalities are only one among the essential
criteria in the definition of the border line . . . .” (Joint Minutes of the Third Meeting of the Mixed
Diplomatic Commission for the Establishment and Demarcation of the State Border between the Republic
of Slovenia and the Republic of Croatia, Otocec, (Slovenia), 23 February 1995, Annex SI-285).

Slovenia’s Counter-Memorial, para. 3.88 (quoting Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaragua intervening), Judgment, I.C.J. Reports 1992, p. 351 at p. 390 at para. 46).

Slovenia’s Reply, para. 2.08.
Ibid.

Slovenia’s Reply, para. 2.09; see Geoportal website, Conditions of use, <http://geoportal.dgu.hr/uvjeti-
koristenja/>, Annex SI-1000.

Slovenia’s Reply, paras 2.10-13; see Slovenia’s Reply, Figures 2.1-2.7.
Transcript, Day 8, p. 83:19-23.
Slovenia’s Reply, para. 2.14; see Slovenia’s Reply, Figures 2.8-15.
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Slovenia also seeks to counter Croatia’s allegation of a:

[Clommon understanding between Croatia and Slovenia, since their establishment as
republics within Yugoslavia, that their boundary followed the historic border that had been
delimited with precision in the 19th century to separate the Kingdom of Croatia (then an
autonomous kingdom within Austria-Hungary in state union with Hungary) from the
Austrian Crown Lands of Carniola (Krain) and Styria (Steiermark).5%

Slovenia claims that Croatia’s only support for this proposition is an inference from the alleged
alignment of the cadastral limits of the Parties’ municipalities.>®® Slovenia argues that Croatia’s
own claim does not correspond to the 1918 historical boundary between the Austrian Crown
Lands and the Kingdom of Croatia, in particular in the Slovenske gorice.*®® Further, the Expert
Group on which Croatia heavily relies confirms that the cadastral records of Croatia “did not
entirely correspond” to the historical boundary.%" Moreover, Slovenia asserts that the entire
boundary had not been delimited and demarcated during the Austro-Hungarian period. 5%

Slovenia specifically discusses the Gorjanci/Zumberak region®® and the Mura River Region.®®

Accordingly, Slovenia rejects Croatia’s assertion that there was a “common understanding” that
the 1946 boundary corresponded to the 1918 historical boundary, for three reasons: first, Croatia’s
own cadastral records do not entirely correspond to the 1918 historical boundary; second, in some
areas, the boundary was not determined until after 1918; third, Croatia fails to explain why the
period of the two Yugoslav kingdoms (1918-1945) should be ignored.*

Slovenia further notes that Croatia’s claimed boundary as depicted in the 45 maps submitted in
Volume Il of its Counter-Memorial does not conform to the Austro-Hungarian historic boundary,

for instance on the Kolpa river.®%

Slovenia faults Croatia for reducing the cadastre to a set of maps and ignoring that the outer limits

of a cadastral municipality as depicted on the cadastral map do not necessarily correspond to the
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Croatia’s Memorial, para. 6.3; see Slovenia’s Counter-Memorial, para. 3.89.
Slovenia’s Counter-Memorial, para. 3.89, citing Croatia’s Memorial, para. 4.13.
Slovenia’s Counter-Memorial, para. 3.90.

Slovenia’s Counter-Memorial, para. 3.91; Mixed Slovenian-Croatian Expert Group for the Comparison of
Discrepancies in the Course of Cadastral Boundaries, Report on the Fieldwork Conducted from 8 to 10 July
1997 in the Area of the Discrepant Boundaries of the Cadastral Municipalities of Draga and Prezid,
11 December 1997, Annex SI-296. In particular, Slovenia refers to plot No. 1648.

Slovenia’s Counter-Memorial, para. 3.92.
Slovenia’s Counter-Memorial, para. 3.93.
Slovenia’s Counter-Memorial, para. 3.94.
Slovenia’s Counter-Memorial, para. 3.96.
Slovenia’s Reply, para. 2.15.
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boundary of that cadastral municipality with its neighbouring cadastral municipality.®® Slovenia
asserts that this mistake is particularly striking where the land boundary runs on rivers or roads.%
It notes that the experts who compared the cadastral records of the Parties in 1993 and 1994
recognized the “necessity of interpreting the cadastral evidence in its entirety, rather than relying

on a simple line on a map.”®%

Slovenia further criticizes Croatia for including 516 new cadastral maps into the proceedings in
its Reply, on the grounds that Croatia had previously submitted that a third round of pleadings
would be unnecessary, but then proceeded to “overburden” the land boundary case with the

additional maps and to introduce confusion by correcting four out of six volumes.%%

Reiterating the proposition that the boundary was based on the banovine division established in
1929 and confirmed in 1931, Slovenia proceeds to summarize its analysis of legal title in each of
the three regions.®%” In the Mura River Region, the 1931 Constitution establishes the boundary,
which is the Mura River.5% In the Central Region, the legal provisions establishing the banovine
system “referred back” to previous administrative limits from the days of the Austro-Hungarian
Empire.5° With the exception of the area of the Military Frontier, the entire boundary was
determined with great care, and runs mainly along rivers. In the Istria Region, the boundary
was established after 1945, “in two steps”.?!! In Eastern Istria, the boundary was fixed through
the implementation of the 1947 Peace Treaty and the incorporation of most of the former Zone B
of the Julian March into Yugoslavia. The course of the boundary is determined by the relevant
cadastral limits of the relevant cadastral municipalities.®*? In Western Istria, the boundary was
established in 1954 when the FTT was dissolved and the authority over former Zone B of the FTT
(and some small parts of former Zone A) was transferred to Yugoslavia. The course of the

boundary is determined by the boundary of the districts of Koper and Buje, as evidenced by the
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Slovenia’s Reply, para. 2.18; Transcript, Day 8, pp. 82:9-84:9.

Slovenia’s Reply, para. 2.19.

Slovenia’s Reply, para. 2.20.

Transcript, Day 3, pp. 14:12-15:15.

Slovenia’s Counter-Memorial, paras 3.105-09; Transcript, Day 3, pp. 90:15-99:11.

Slovenia’s Counter-Memorial, para. 3.110; Transcript, Day 3, p. 96:7-23; Transcript, Day 8, p. 165:14-17.
Slovenia’s Counter-Memorial, para. 3.111; Transcript, Day 3, p. 97:3-12.

Slovenia’s Counter-Memorial, paras 3.112-13.

Slovenia’s Counter-Memorial, para. 3.116.

Slovenia’s Counter-Memorial, para. 3.117; Transcript, Day 3, p. 92:10-17; Transcript, Day 8, pp. 165:26-
166:5.
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relevant cadastral limits®'® (except in the vicinity of Hrvoji, where a 1956 Federal decree modified
the boundary).%%

2. The Tribunal’s Analysis

The Tribunal shall now proceed to examine the Parties’ positions as to the Tribunal’s task and the

applicable law in respect of the land boundary.®*

(a) The Obligation to Follow the Pre-independence Boundary

The Tribunal recalls that the fundamental principle applicable to the establishment of land
boundaries between sovereign States is consent. If the States agree upon the location of the
boundary as a matter of international law, the agreed location is the boundary. Equally, if the
States agree upon the manner in which the boundary is to be determined, the boundary determined

in accordance with that agreement is the boundary, as a matter of international law.

In the present case the Parties have agreed, in the Arbitration Agreement, that the boundary should
be determined in accordance with international law.%® That agreement has immediate
consequences. First, it defines the powers and duties of the Tribunal. The Tribunal has neither the
right nor the legal power to decide upon the course of the boundary except by applying the rules
and principles of international law. Factors that are legally irrelevant, or which the Parties have
expressly decided should be excluded from consideration, must not be taken into account by the
Tribunal in reaching its decision. The Tribunal is required to decide the matter from the legal, and
not from the historical or political or sociological perspective. That is what the two Governments

have chosen and mandated.

Furthermore, as discussed in paragraphs 256 et seq., the Parties are agreed upon more specific
elements of the mandate to the Tribunal. They agree that the Tribunal shall apply the principle of

uti possidetis, which stipulates that the present land boundary between the two States is the same
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Slovenia’s Counter-Memorial, para. 3.119; Transcript, Day 3, pp. 91:15-92:7; Transcript, Day 8, p. 166:6-12.
Slovenia’s Counter-Memorial, para. 3.120.

The geographical coordinates used in this Award are referenced to the European Terrestrial Reference
System 1989 (“ETRS89”), unless otherwise indicated. The Parties’ current datums (HTRS96 for Croatia
and D96 for Slovenia) are ETRS89 realisations. ETRS89 geographic coordinates are determined on the
International Association of Geodesy-Geodetic Reference System 1980 ellipsoid (“IAG-GRS80”) with
6 378 137 m semi-major axis and a 1/298.257222101 flattening. For practical purposes, the coordinates
provided in this Award may be used on nautical charts drawn up in, or identifying as their datum, the World
Geodetic System 1984 (“WGS84”).

Arbitration Agreement, Article 4(a).
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as the pre-independence boundary between the two Republics when they were constituent
republics of the SFRY. The Parties are also agreed that the Tribunal must determine the course of

that boundary as it existed on 25 June 1991.

The Parties are agreed upon two further, and important, principles. The first is that the course of
the pre-independence boundary is the course that was stipulated by the law applicable to that
matter—that is, the municipal law applicable in Croatia and Slovenia as constituent republics of
the SFRY immediately prior to 25 June 1991.%Y" That legal boundary is not necessarily the same
as what might be called the “practical” boundary. In any particular place, it may have been the
habit to treat that location as part of one or other republic—for example, for the purpose of
allocating postal codes or connecting to public utilities such as gas, electricity, water and
sewage—on the basis of practical convenience or local traditions or preferences, and without

regard to the precise location of the legal boundary.

Where such circumstances arise, the two Governments are agreed that the Tribunal must
determine the legal and not the “practical” boundary.®® In other words, Croatia and Slovenia
agreed that it is possible that the boundary determined by the Tribunal may not correspond in
every detail to what persons in some locations treat as the boundary for day-to-day purposes. That
is what has been agreed between the Parties, and the Tribunal will act in accordance with that

instruction.

Second, both States are agreed that the course of the boundary should not be determined by the
wishes of the inhabitants of the areas in question.!® The wishes and interests of the inhabitants
were, of course, a matter of concern within the political and legal structure of the SFRY and within
the mechanisms that were provided for taking those wishes and interests into account when
adopting and applying the laws and regulations of the SFRY and of its constituent republics
concerning the drawing of boundaries. It is on the basis of those laws and regulations as they
stood at 25 June 1991 that the Tribunal must decide.

It is common ground that legal title takes precedence over effectivités. Where no legal title can be

established, or where legal title is established but not with sufficient precision to establish the
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See supra, para. 258-262.
Croatia’s Memorial, para. 3.9; Slovenia’s Memorial, para. 5.08.

Transcript Day 2, pp. 196-97 (Croatia); Transcript Day 6, pp. 18-19 (Croatia); Transcript Day 8, pp. 132-
33 (Slovenia).
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exact location of the boundary, the effectivités play a crucial role. It is, however, necessary to

handle the evidence of effectivités with considerable caution.

The Permanent Court of International Justice (“PCI1J”) referred in the Eastern Greenland case to
the two elements of effectivités, “the intention and the will to act as sovereign and some actual
exercise of or display of such authority.”®? Those elements “must be appraised in relation to the
legal and political context of the relevant period and of the region concerned.”®* The rich
historical context in this case includes in particular periods when the Parties were within the
Austrian and Austro-Hungarian Empires, the Kingdom of the Serbs, Croats and Slovenes, the
Kingdom of Yugoslavia, and the Yugoslav Federation. In addition, the implication of the
existence within a federal State of several layers of local, regional, republican and federal

government must be borne in mind.

Evaluation of effectivités is not a matter of counting or comparing instances of the exercise or
display of authority a titre de souverain. Each instance—and the number of relevant instances put
before an international tribunal in cases such as this tends to be low—must be examined in order
to identify precisely what can properly be inferred from it. For example, a payment of taxes to an
authority of State A and not of State B may evidence a belief that State A and no other State has
authority over a particular place, or it may evidence no more than the fact that although both State
A and State B maintained claims to the location in question, it was decided that the tax-payer
should not (at least on that occasion) be required to pay twice. To take another example, the
referral of a dispute to a particular court may be based upon the presence of the property in
guestion or one or both of the litigating parties, or the making of a relevant legal instrument such
as a will, within the jurisdiction of the court; or upon an agreement between the litigating parties.
An exercise of sovereign authority with respect to facts or things at a particular location should
not be assessed in isolation: it does not necessarily evidence the existence of exclusive sovereign

authority at that location.

The Tribunal has accordingly taken particular care to look for evidence that points clearly to the
assertion of the public power of the State at the location in question, to the exclusion of the public
power of other States. In doing so, it has been mindful of the fact that some activities, such as the
levying of taxes, the organization of elections, conscription for military service, and law
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Legal Status of Eastern Greenland, P.C.1.J., Series A/B, No. 53, pp. 45-46.

Maritime Delimination and Territorial Questions Between Qatar and Bahrain (Qatar v. Bahrain), 1.C.J.
Reports 2001, p. 40 at p. 114, para. 244.
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enforcement, are more likely to demonstrate the exercise of authority a titre de souverain than

others, such as the delivery of mail or the provision of telephone or other services.

(b)  Areas of the Land Boundary Not in Dispute

In their submissions the Parties proceeded on the basis that most of the land boundary is not in
dispute. The two States agree on the location of over 90% of the land boundary between them.
The undisputed segments of the boundary constitute a considerable part of the boundary between
the tripoint with Hungary in the east and the terminus in the mouth of the Dragonja River in the

west.

The areas that are not in dispute had been identified by both Parties as those in which the cadastral
limits of neighbouring Croatian and Slovenian districts coincided and were “aligned”. The same
position was taken in the exercise undertaken in 1991-1996 by the Expert Group established by

the Parties.

The Tribunal infers from this practice that the Parties were agreed that the cadastral limits in
principle represent the boundaries of the Republics. Accordingly, there is a working presumption
that the boundary of each Republic is the outer limit of the peripheral districts as indicated on the

relevant cadastre.®?

This approach is consistent with the fact that, under the applicable municipal law, cadastral limits
were required to conform to the boundaries of the republics, so that if a cadastral limit diverged
from the legal limits of the republic it was the cadastral limit, and not the republican boundary,
that had to be adjusted.5?® The consistency is secured by the fact that the boundary of each republic
was defined in terms of the boundaries of the constituent municipalities, and the municipalities
were themselves defined in terms of the boundaries of their constituent cadastral districts. It is
well-established in international law that tribunals should presume, in the absence of evidence to
the contrary, that States act consistently with their legal obligations, and that steps that have been
taken, and instruments that have been adopted by States are consistent with those obligations.

This is sometimes expressed in the Latin maxim omnia praesumuntur rite esse acta: all acts are
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The cadastres include two components: first, the verbal description of the limits of the cadastral district;
and second, the map on which those limits are depicted. Those two elements are complementary and must
be interpreted together. The Parties did not, however, submit a complete set of cadastral records to the
Tribunal.

Article 7, Law on the Procedure to Establish, Merge and Change the Area of Municipality, Official Gazette
of the Socialist Republic of Slovenia, No. 28/1980, Annex HRLA-52; Decree on the Land Cadastre, 1953,
Official Gazette of the Federal People’s Republic of Yugoslavia, No. 43/1953, Annex SI-133.
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presumed to have been duly done.®?* The Tribunal considers that this principle can and should be
applied to the instruments that establish the cadastral limits relevant to the boundaries between

the two Parties.

The cadastres evidence title to land and the location of the boundary: but as a matter of
international law they do not definitively constitute either title or the boundary. The alignment of
the cadastres creates no more than a working presumption, providing a prima facie indication of
the boundary between the two Republics in 1991. The cadastral limits do not have any inherent
special status that entitles them to prevail automatically over any evidence that indicates that the

administrative or “political” boundary of a republic is different from that of a cadastral district.

In any case, if the Parties are agreed that the boundary is not disputed in segments where their
cadastral limits are aligned, that agreement is itself sufficient to establish that the aligned limits
constitute the boundary. Whether that agreement is based upon nothing more than an inspection
of cadastral maps, and whether that agreement overlooks or disregards any argument that might
be made that the cadastres are incorrect, is not material. It is the agreement of the two Parties, and
not the cadastres themselves, that constitutes the basis of the determination of the location of the

boundaries of the Parties as a matter of international law.

The Tribunal is directed to determine the course of the whole of the land boundary.®® The
Tribunal therefore determines that in the undisputed segments the boundary follows the agreed

course.

(¢) The Disputed Segments of the Land Boundary

In the segments of the boundary where there is no agreed line, the essential task of the Tribunal
is the same as it is in all other segments of the boundary: To determine the line according to the
criteria stipulated by the two Parties. The Tribunal must, therefore, determine in the disputed areas

the course of the boundary prescribed by the law of the SFRY as at 25 June 1991.

It is practically helpful and in accordance both with the legal principles summarized above and
with the position adopted by both Parties in this case to proceed by accepting that the cadastral

limits are a prima facie indication of the boundary between the two Republics in 1991 and
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See Bin Cheng, General Principles of Law as applied by international courts and tribunals, (1994),
pp.304-305, citing the Valentiner Case (1903), R.1.LA.A., Vol. X, p. 403 at p. 405, and the Salem case (1932),
R.ILA.A, Vol. Il, p. 1161 at p. 1186.

See supra, paras 238-239.
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therefore of the boundary between the two States now, and to consider in respect of each of the
disputed areas whether there are reasons for applying a criterion other than the location of

cadastral limits for the determination of the boundary.

The reasons for disagreement over the course of the boundary in the disputed areas are not the
same in every case. In general terms, the following grounds for disagreement can be

distinguished:

a. Cadastral limits depicted on cadastral maps overlap or leave gaps;
b. There is no cadastral limit;
c. The boundary must be determined by the application of some other instrument or

criterion.

(d) Limits to the Tribunal’s Determinations

While the Tribunal is mindful of the Parties’ request that it determine the entirety of the land
boundary, %2 there are limits as to the degree of detail into which any delimitation decision,

including the following determinations in the present Award, can go.

First, both Parties agree that the Tribunal cannot be expected to determine “every metre” of the
land boundary.5?” To the extent that the Tribunal determines the course of the land boundary by
reference to evidence submitted by one of the Parties, such as a map or a document containing a
verbal description, the precision of such determination is inherently limited by the scale and
accuracy of the map or the detail and accuracy of the verbal description.®?® Accordingly, as with
any delimitation by judicial decision or arbitral award, the implementation of the present Award
will require the Parties to address minor points at the stage of demarcation. The Tribunal is
satisfied that any such remaining points “would be matters . . . which the Parties, with the help of
their experts, can certainly resolve.”®?® Such limited flexibility during demarcation is without
prejudice to the comprehensive and binding nature of the delimitation of the land boundary in the

present Award.
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See supra, paras 238, 239.
Slovenia’s Counter-Memorial, para. 3.16; see also, Croatia’s Memorial, para. 1.17.

The Tribunal would note, however, that the cartographic materials (including topographic and cadastral
maps) provided by the Parties were generally of good geometric quality.

Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway), Judgment,
I.C.J. Reports 1993, p. 38 at p. 78, para. 89.
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357.

358.

359.

Second, the Tribunal has been limited in its analysis by what the Parties, in their written and oral
submissions and through documentary and cartographic evidence, have brought to the Tribunal’s
attention. While it is generally recognized that an international court or tribunal is vested with
certain inherent powers to investigate the facts, Articles 24 and 25 of the PCA Optional Rules
make it the primary responsibility of the Parties to adduce such evidence that they consider
appropriate. In the present case, the Parties had the opportunity to present evidence in the context
of three rounds of written submissions, including in rebuttal of evidence previously submitted by
the other Party. Both Parties made ample use of this opportunity and submitted to the Tribunal
detailed evidence in respect of the land boundary. The Tribunal further notes that the Parties
agreed that the Tribunal should reach its decision without the Tribunal or its experts conducting
any site visit of the border region. In these circumstances, the Tribunal considers that it ought to
fulfil its task under the Arbitration Agreement by basing itself on the materials submitted by the

Parties, without undertaking any independent investigation of its own.

The Tribunal finally notes that in some limited areas (such as the situations described in
paragraphs 565 and 630) the course of the boundary, as it results from an application of the law,
may not be considered the most practical boundary, whether for reasons of physical or human
geography. For the avoidance of doubt, the Tribunal reiterates that, while the present Award fixes
the boundary in such areas with binding effect (as the Parties have requested), the Award does
not preclude the Parties from subsequently reaching agreement between themselves on practical

arrangements concerning the boundary.

The Tribunal now proceeds to consider each of the disputed areas in turn.

DISPUTED SEGMENTS OF THE LAND BOUNDARY

Both Parties divide the land boundary into three regions or sectors—the Mura River Region, the
Central Region and the Istria Region—each of which presents distinct historical characteristics. %%
Croatia defines the Istria Region consistently with the limits of historic Istria under the Austro-
Hungarian Monarchy.5! It thus divides the Istria Region from the Central Region at the tripoint

of the border of the historical Kingdom of Croatia with the borders of the Austrian Crown Lands

630

631

Cf. Croatia’s Memorial, para. 4.8 and Figure 4.2; Slovenia’s Memorial, para. 6.03 and Figure 6.1. Slovenia
calls these geographical regions “sectors.” For instance, Croatia discusses the Prezid area as part of the
Central Region and Slovenia discusses that same area, calling it the SneZnik area, as part of the Istrian
region. See also Transcript, Day 3, p. 15:12-16 (“sectors”). Croatia’s Memorial, paras 6.24-34; Cf.
Slovenia’s Memorial, paras 6.180-87; see also Croatia’s Counter-Memorial, paras 3.92-93. For a map
illustrating the disagreement, see Slovenia Counter Memorial, Figure 3.5.

Croatia’s Counter-Memorial, para. 3.92.
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360.

361.

362.

363.

of the Littoral and Carniola.®® The Central Region ends, and the Mura River Region begins,
where Croatia’s historic boundary with Austria ended and its boundary with the Kingdom of
Hungary began.5® Slovenia’s definition of the three regions, on the other hand, is related to
differences in the applicable law (or legal title) in each region.®®* Slovenia criticizes Croatia’s

historical approach and asserts that the division used by the Expert Group is more appropriate.®®

In the following, the Tribunal will for practical reasons employ the division of the three

geographic regions used by the Expert Group.®%®

The Parties have submitted numerous documentary exhibits and maps, and have presented
extensive legal argument, in respect of particular segments of the border. The Tribunal has
carefully considered the Parties’ written and oral pleadings on each segment. In the following, it
will summarise the Parties’ positions only insofar as they are determinative for, or provide useful

context for, the Tribunal’s decisions.

1. Mura River Region

The first region in which the Tribunal must determine the course of the land boundary is the Mura
River Region. The Mura River Region is the easternmost segment of the Croatia-Slovenia
boundary, forming the southern border of Slovenia’s Prekmurje region, and the northern border
of Croatia’s Medjimurje region.®¥” The main geographic feature of the region is the Mura River,

which generally runs from west to east.®®

To give context to the Parties” arguments concerning legal title in the Mura River Region, the
Tribunal will briefly recall relevant events in the history of the region. Under the 1920 Treaty of
Trianon, the Mura River Region was incorporated into the Kingdom of Serbs, Croats and

Slovenes.% It became part of the Maribor oblast.%* After the banovine system replaced the
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Ibid.

Croatia’s Counter-Memorial, para. 3.93.

Slovenia’s Counter-Memorial, paras 3.99, 3.105-09; see Slovenia’s Memorial, para. 6.03.
Slovenia’s Counter-Memorial, para. 3.100.

Mixed Slovenian-Croatian Expert Group for the comparison of cadastral boundaries displaying
discrepancies, State Border Republic of Slovenia — Republic of Croatia, Joint Report on the results of the
comparison of cadastral boundaries in the areas displaying significant discrepancies, Zagreb, 20 December
1996, Annex S1-293.

Croatia’s Memorial, para. 7.1; Slovenia’s Memorial, para. 6.11.
Slovenia’s Memorial, para. 6.07.
Croatia’s Memorial, para. 7.5; Slovenia’s Memorial, para. 6.15.
Slovenia’s Memorial, para. 6.20.
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365.

366.

367.

oblasti system, Prekmurje was included within the Dravska banovina and Medjimurje was

included within the Savska banovina.5!

Hungary took control of the region during World War I1. Pursuant to the 1947 Peace Treaty with

Hungary,54 the region was returned to the FPRY .54

According to Slovenia, the Mura River Region was not divided when it was incorporated in the
Kingdom of Serbs, Croats and Slovenes.®** Under the oblasti administrative system, both
Medjimurje and Prekmurje were part of the Maribor oblast. Slovenia claims that the Mura River
Region was first divided in 1929, with the establishment of the Kingdom of Yugoslavia and the
adoption of the new banovine system.%% Prekmurje was then included within the Dravska
banovina (later Slovenia). Medjimurje was included in the Savska banovina (later Croatia).®*
After World War 11, Slovenia was established within the territory of the Dravska banovina, and
the Savska banovina became a part of Croatia. To support this claim, Slovenia relies on a reply
to a parliamentary question by the Federal Secretariat for Justice and Administration, explaining
that the reconstructed minutes of the AVNOJ Presidency of 24 February 1945 indicate that
“Slovenia covers the territory of the former Drava Banate, Croatia the territories of the former

Sava Banate and the Dubrovnik District of the former Zeta Banate.”54

This boundary, Slovenia argues, was not subsequently altered.%4® Therefore, the legal title of the
boundary at the critical date was the 1931 Constitution, which itself followed the 1929 Act.%4°

Slovenia disputes Croatia’s assertion that “Croats and Slovenes accepted that Medjimurje on the
Croatian side, and Prekmurje on the Slovenian side, would be separated by the same pre-World

War | Austro-Hungarian administrative borders.”® Slovenia points out that the assertion is not
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Slovenia’s Memorial, para. 6.21.

Peace Treaty between Federal People’s Republic of Yugoslavia and Hungary, done in Paris on 10 February
1947, 41 U.N.T.S. 135.

Croatia’s Memorial, para. 7.5.

Slovenia’s Memorial, para. 6.19.

Slovenia’s Memorial, para. 6.21; Transcript, Day 3, p. 102:23-25.
Slovenia’s Memorial, para. 6.21.

Letter to the General Secretariat of the Federal Executive Council from the Federal Secretariat for Justice
and Administration, No. 2/1-010/1-1990-05, 2 June 1990, Annex SI-224; Slovenia’s Memorial, paras 5.17-
18; see also Slovenia’s Memorial, paras 6.31, 6.65; Transcript, Day 3, p. 101:20-24.

Slovenia’s Memorial, para. 6.34.
Transcript, Day 3, p. 101:13-16.
Croatia’s Memorial, para. 7.6; Slovenia’s Counter-Memorial, para. 4.06.
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369.

supported by any evidence. It also denies that the area was “delimited with precision”®! during
the time of the Austro-Hungarian Empire.®52 Slovenia claims that no such delimitation took place
and that the surveys carried out as part of the Franciscan land survey concerned cadastral
municipalities, which were not considered political boundaries in the Austro-Hungarian
Empire.%2 Moreover, Slovenia faults Croatia for failing to consider in its Memorial the 1920
Treaty of Trianon and the new division of the territory of the Kingdom of Yugoslavia, with its

banovine system.®*

Slovenia asserts that the boundary in the region is a “natural boundary” formed by the Mura
River.%® Slovenia submits that this boundary begins at Point B1, the Land Boundary Tripoint,
and then follows the middle of the main channel of the Mura River until it reaches the municipality

of RazkriZje and the Central Region in the vicinity of Gibina.®%®

Slovenia first avers that the Land Boundary Tripoint is located where the Lendava (or Krka) River
meets the Mura River.%” The Mura River marks the tripoint where the sectors of the Hungarian
boundary bordering Slovenia and those bordering Croatia meet.%%® Slovenia notably relies on
Article 27 of the 1920 Treaty of Trianon®® as well documents relating to the determination of the

border between Yugoslavia and Hungary.®®°
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Croatia’s Memorial, para. 7.4.
Slovenia’s Counter-Memorial, para. 4.09.

Slovenia’s Counter-Memorial, para. 4.09; see Slovenia’s Memorial, paras 2.42-43; see also Decision of the
arbitral tribunal established to settle the dispute concerning the course of the boundary between Austria
and Hungary near the lake called the “Meerauge™, 13 September 1902, R.ILA.A., Vol. XXVIII, p. 381 at
pp. 379-96.

Slovenia’s Counter-Memorial, paras 4.11-12.
Slovenia’s Memorial, para. 6.06; see Slovenia’s Memorial, paras 6.44-45.
Slovenia’s Memorial, para. 6.44.

See Slovenia’s Memorial, paras 6.15-18. Slovenia also observes that “Croatia does not explicitly challenge
this point in its Memorial, yet its reliance on its cadastral maps in its cadastral community of Novakovec
may imply disagreement with Slovenia’s position regarding the tripoint with Hungary at Point B1,”
Slovenia’s Counter-Memorial, para. 4.23 n.34. Slovenia also disagrees with Croatia’s interpretation that
district boundaries means cadastral boundaries; Transcript, Day 3, p. 106:1-3.

Transcript, Day 3, p. 106:10-14.

Treaty of Peace between the Allied and Associated Powers and Hungary, done in Trianon on 4 June 1920,
British and Foreign State Papers, 1919, Vol. CXIl (London, HM Stationery Office, 1922), p. 317, 6
U.N.T.S. 187; Slovenia’s Memorial, para. 6.15.

See Agreement between the Government of the Socialist Federal Republic of Yugoslavia and the
Government of the Hungarian People’s Republic on the Method of Investigation and Resolution of
Violations of the Border Regime on the Yugoslav-Hungarian Border, 2 July 1965, Article 3, Annex SI-170;
Plans of the Survey of Border Sections “A”, “B”, “D”, “E” and “F” (prepared in 1921-1922), State
Secretariat of Foreign Affairs, Annex SI-55; Decree ratifying the Final Protocol of the Yugoslav-Hungarian
Mixed Commission for the Renewal and Marking of Border Markers, 2 April 1958, Article VII, Annex SI-
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370. According to Slovenia, the 1929 Act on the Name and Division of the Kingdom to Administrative

Territories created the banovine system and defined the boundaries of the banovine.®! The 1931
Act amending the 1929 Act on the Name and Division of the Kingdom of Yugoslavia %62
“essentially repeated” Section 3 of the 1929 Act when it came to the description of the Dravska
banovina and Savska banovina. ¢ The Constitution of the Kingdom of Yugoslavia of
3 September 19315 likewise “repeated and confirmed” the 1929 Act.%% Slovenia focuses on the
text of Article 83 of the 1931 Constitution:

The Kingdom of Yugoslavia shall comprise nine banovine . . .

The Drava Banovina shall comprise the part of the territory delimited by the boundary
running from the point where the northern boundary of the Cabar District intersects the state
border and following the state border with Italy, Austria and Hungary all the way to the point
where the state border with Hungary meets the Mura river (north-east of Cakovec). From the
Mura river the boundary shall follow the east and south boundaries of the districts of
Lendava, Ljutomer, Ptuj, Smarje, BreZice, Krsko, Novo mesto, Metlika, Crnomelj, Kodevje,
and Logatec, encompassing all these districts.

The Sava Banovina shall be delimited to the north by the above defined boundary of the
Drava Banate all the way to the Mura river. The boundary shall then run along the Mura
river, continuing along the state border with Hungary to the point where the state border
leaves the Drava river. The boundary shall then follow the Drava river and the Danube river
all the way to the northern boundary of the llok District. . . .56¢

371. Slovenia interprets this text in the following way:

The two paragraphs containing the descriptions of the Savska banovina and Dravska
banovina need to be read together. The northern boundary of Savska banovina is defined by
reference to “the above defined boundary of the Drava banovina” (that is, the boundary of
the Dravska banovina described in the preceding paragraph) “all the way to the Mura River.
The boundary shall then run along the Mura river, continuing along the state border with
Hungary . . ..” This sentence is clear [...:] the Mura River, from a certain point near Gibina,
formed the dividing line between part of Dolnja Lendava District (Dravska banovina, later
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154; Description of the Yugoslavian-Hungarian Boundary, State Secretariat of Foreign Affairs, Belgrade,
1958, p. 156, Annex SI-153; Slovenia’s Memorial, paras 6.16-17.

Act on the Name and Division of the Kingdom to Administrative Territories, Official Gazette of the
Kingdom of Yugoslavia (Dravska banovina), Article 3, No. 100/1929, Annex SI-61; Slovenia’s Memorial,
para. 6.21.

Act Amending the Act on the Name and Division of the Kingdom to Administrative Territories, 28 August
1931, Official Gazette of the Kingdom of Yugoslavia (Dravska banovina), No. 53/1931, Annex SI-64.

Slovenia’s Memorial, para. 6.23; Cf. Act on the Name and Division of the Kingdom to Administrative
Territories, Official Gazette of the Kingdom of Yugoslavia (Dravska banovina), Article 3, No. 100/1929,
Annex SI-61 with Act Amending the Act on the Name and Division of the Kingdom to Administrative
Territories, 28 August 1931, Official Gazette of the Kingdom of Yugoslavia (Dravska banovina), Article 1,
No. 53/1931, Annex SI-64.

Constitution of the Kingdom of Yugoslavia, Official Gazette of the Kingdom of Yugoslavia (Dravska
banovina), No. 53/1931, Annex SI-65.

Slovenia’s Memorial, para. 6.24.

Constitution of the Kingdom of Jugoslavia, Official Gazette of the Kingdom of Yugoslavia (Dravska
banovina), Article 83, No. 53/1931, Annex SI-65; see also Slovenia’s Counter-Memorial, para. 4.22;
Transcript, Day 3, pp. 103:17-22 and 104: 2-7.
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373.

374.

Slovenia) and Cakovec District (Savska banovina, later Croatia), until it meets point B1 at
the international boundary with Hungary. ¢

That interpretation, according to Slovenia, is confirmed by various subsequent maps and

documents, as well as the effectivités in the region.

Slovenia contends that the position of the boundary on the Mura River is confirmed by various
official maps and almanacs.%% Other documents describing the boundary on the Mura include
various exchanges between Yugoslav and Hungarian authorities on the common border, which
demonstrate the shared understanding that Slovenia ends and Croatia begins on the Mura

River.569

Slovenia relies on effectivités to reinforce its argument—particularly Slovenian river fishing

regulations ¢’ and Slovenian and Croatian river management regulations. ®* Other relevant
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Slovenia’s Memorial, para. 6.25. See also Transcript, Day 3, pp. 104:13-26 and 105:1-13.

Slovenia’s Memorial, paras 6.27-29; Transcript, Day 3, pp. 105, 117 and 118; referring to Maps published
by the Military—Geographic Institute of the Kingdom of Yugoslavia (1937-1938), Annex SI-M-26; Water
Management Utility Maribor, Revised Plan of Flood Defence for the Lendava Water Management Area,
September 1988, Annex SI-218 and Annex SI-M-34; Almanac of the Kingdom of Yugoslavia, General State
Administration (Banovine, Districts, Municipalities and Towns), Editorial Board of the Almanac of the
Kingdom of Yugoslavia, Zagreb, 1932, Annex SI-67; Map of Prekmurje (1955), Annex SI-M-48; Atlas of
Slovenia, Mladinska knjiga and Surveying and Mapping Institute of the Socialist Republic of Slovenia
(Ljubljana, 1985), Annex SI-922; Gazetteer of the Drava banovina places (1937), Annex SI-853; Map of
Slovenske Gorice, Prekmurje, Dravsko-ptujsko polje, Haloze (1955), Annex SI-M-49.

Transcript, Day 3, pp. 117:20-23 and 118:1.

Official Gazette of the People’s Republic of Slovenia, No. 17/1959, Article 1(a)(4), Annex SI-156;
Slovenia’s Memorial, paras 6.39-40.

See Notification of works on the Mura River, Section Benica-KriZovec, Phase 2, by the Water Management
Utility Maribor, No. 125/4-111-88, 28 November 1988, Annex SI-219; Preliminary Water Management
Consent of the Republic of Slovenia for the Regulation of Mura River in the Section Miklavec—Mursko
Sredis¢e, 29 June 1982, 324/A-98/82-KM/KM (consenting to Croatian regulation in accordance with
already accepted practice, “regulation of the riverbed to the middle water” of the Mura), Annex SI-208;
Republican Secretariat for Water Management of Croatia, Prior Consent to the Drava-Mura Water
Management Society of Maribor for the project “Regulation of the Mura River with Canals at Hotiza from
km 6 + 500 to km 63 + 700", 4 March 1967, Annex SI-174; Official Gazette of People’s Republic of Croatia,
No. 2/1962 (under item 1V), Annex SI-158; see also Official Gazette of the Socialist Republic of Croatia,
Nos. 1/1963, 3/1964, 1/1965, 5/1968, Nos. 2/1969, 47/1969, 53/1970, 1/1972, 52/1972 (under item VI),
No. 50/1974 (under item VII); No. 2/1975 (under item VI1I), Nos. 49/1975, 53/1976, 50/1977 (under item
1X); Nos. 50/1978, 52/1979 (under item X); Nos. 51/1980, 55/1981 (under item XI) and No. 54/84 (under
item XI1I), Annex SI-209; Slovenia’s Memorial, para. 6.41.
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effectivités include, according to Slovenia, 6’2 police jurisdiction, 6 military recruitment, 57

fishing districts, %> water management and regulation, ®”® and permits for gravel works and

672

673

674

675

676

Slovenia’s Counter-Memorial, paras 4.34-60.

See Slovenia’s Counter-Memorial, paras 4.35-39; Slovenia’s Counter-Memorial, Annex S1-584, Articles
25(1) and 37(1); Decision Establishing Public Safety Administrations in the Socialist Republic of Slovenia
(extracts) (1979) Official Gazette of the Socialist Republic of Slovenia, No. 34/1979, Annex SI-576; 1991
Croatian Internal Affairs Act, Official Gazette of the Republic of Croatia, No. 55/89, 16/90, 47/90 and
19/91, consolidated text published in the Official Gazette on 17 June 1991, Annex SI-716, and the 1991
Croatian Decree on the Headquarters and Areas of Police Directorates, Official Gazette of the Republic of
Croatia, No. 30/1991, Annex SI-717; Internal Affairs Administration Murska Sobota: Plan of Police Action
Kamen 1 and Kamen 2, 1991, Annex SI-696; Murska Sobota Internal Affairs Administration, Police
Inspectorate, Strategy: Protection of the southern Boundary and Description of the Boundary with the
Republic of Croatia, 18 September 1991, Annex SI-721; Internal Affairs Administration Murska Sobota:
Plan of Complete Control of the Boundary with the Republic of Croatia, Level Il, 1991, Annex SI-697;
Murska Sobota Internal Affairs Administration, Strategy: Protection of the Border with the Republic of
Croatia and Activities on Control Points, 6 October 1991, Annex SI-725; Murska Sobota Internal Affairs
Administration: Duty Roster of the First Platoon — Second Unit on the Control Points Ferry at Benica-
KriZzovec, Ferry at Hotiza and Ferry at Kot, 11 September 1991, Annex SI-719; Murska Sobota Internal
Affairs Administration: Work Order for Performing Special Tasks at the Benica—Ferry Border Control
Point, 8 October 1991, Annex SI-726; Murska Sobota Internal Affairs Administration: Work Order for
Performing Special Tasks at the Hotiza — Ferry Border Control Point, 8 October 1991, Annex SI-727;
Murska Sobota Police Station: Plan for the Positioning of Anti-Tank Obstacles in the Murska Sobota and
Lendava Municipalities, 16 September 1991, Annex S1-720; Lendava Police Station: Misdemeanour Report
on Violation of Mining Act, 7 February 1976, Annex SI-556; Misdemeanour Report by Lendava Police
Station regarding excavation of gravel near Mura River, 12 January 1979, Annex SI1-569; Police Station
Lendava, Suicide Report, 23 October 1983, Annex SI-613; Report of Lendava Police Station regarding the
Drowning in Gravel Pit, 7 August 1986, Annex S1-641, and Internal Affairs Administration Murska Sobota,
Report on the Incident regarding the Dead Body found in the Mura River, 30 January 1989, Annex SI-666;
Minutes of the Meeting between Representatives of the Murska Sobota Internal Affairs Administration and
the Medimurje Police Administration from Cakovec concerning Border Issues on the common State Border,
6 October 1993, Annex SI-743.

See Slovenia’s Counter-Memorial, paras 4.40-42; Article 39 (1)(3) of the 1971 Slovenian General People’s
Resistance Act, Official Gazette of the Socialist Republic of Slovenia, No. 28/1971, Annex SI-538; Article
28(2)(9) of the April 1991 Slovenian Defence and Protection Act, Official Gazette of the Republic of
Slovenia, No. 15/1991, Annex SI-711; Article 7 (2) of the April 1991 Slovenian Military Service Act,
Official Gazette of the Republic of Slovenia, No. 18/1991, Annex SI-714; Registration cards, evidentiary
registers and military identification booklets issued to the residents of Brezovec-del by the Lendava
Municipality from 1969 to 1976, Annex SI-554; Yugoslav Military Map — Lendava, Geographic Institute
of the Yugoslav Army, Annex SI-M-51.

Slovenia’s Counter-Memorial, paras 4.43-45; Slovenia’s Memorial, para. 6.39; Decision of Municipal
People’s Committee Lendava on Entrusting of Lendava fishing Environ to the Management of the Lendava
Fishing Club, 18 May 1962, Annex SI-509; Agreement on Entrusting the Lendava fishing Environ to the
Management of the Lendava Fishing Club, 7 April 1983, Annex SI-609; Fish-Farming Plan for the Fishing
Environ Lendava for the 1986 — 1990 Period, prepared by Lendava Fishing club, 24 February 1985, Annex
SI-626; Fish-Farming Plan for the Fishing Environ Lendava for the 1991 — 1995 period, prepared by
Lendava Fishing club, 3 March 1991, Annex SI-703; see also Slovenia’s Counter-Memorial, paras 3.78-79.

Slovenia’s Counter-Memorial, paras 4.46-55; Slovenia’s Memorial, para. 6.41. See also, General Water
Community Drava — Mura, Department for Studies and Prevention: Investigation of the appearance and
movement of disastrous waters of the Drava and Mura Rivers in the year 1965/66, April 1968, and Water
Community of the Drava Basin, Maribor: Drava River Regulation Works Programme, 1962, which was
sent to Federal Water Management Committee Belgrade, 26 August 1961 (See also Maps in Volume 11,
Annex SI-M-55), Annex SI-508; See e.g., Assembly of the Lendava Municipality: Certificate of
Announcement of Construction Works, 17 May 1976 and Water management company Maribor:
Announcement of works, 30 April 1976, Annex SI-559, Letter from Regional Water Management Society
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375.

transmission lines.®”” Slovenia submits that all these activities were undertaken or authorized by
Slovenia on the north bank of the Mura River, in toto, and not on the south bank, in disregard of

the cadastral limits.57®

Croatia disagrees with Slovenia’s assertion that the boundary in the region was determined in
1929-1931 as the boundary between the banovine and refers to pre-World War | Austro-

Hungarian administrative borders instead. Croatia states that the cadastral districts constituting
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Mura, regarding limited Pest Control (Muskrats) on the Dykes along the Mura, 20 January 1977 and Letter
from Regional Water Management Society Mura, regarding Muskrat Pest Control on the Dykes along the
Mura, 4 February 1977, Annex SI-565; Lendava Municipality: Certificate for Maintenance Works on the
Dyke along Mura, Section Benica — Petanjci, 14 June 1982 and Water Management Company Maribor:
Announcement of Maintenance Works on the Dyke along Mura, Section Benica — Petanjci, 10 June 1982,
Annex SI-601; Minutes of the Meeting of the Permanent Inter Republic Croatian — Slovenian Commission
for the Drava and Mura Rivers, 19 December 1990, Annex SI-694; Ordinance of the Assembly of the
Lendava Municipality on the Protection of Flood Control Dykes and the Definition of Protection Zone
Boundary along Dykes, Official Publications of Municipal Assemblies: Gornja Radgona, Lendava,
Ljutomer and Murska Sobota, No. 6, Year XXVII, 7 March 1991, Annex SI-706; Municipality Lendava:
Decision on the Application for Maintenance Works on the Left-Bank, Dike [sic] Section from the Road
Mursko Sredi§¢e—Lendava to the Kot Settlement, 1 October 1991, Annex SI-724, Lendava Municipality,
Decision on the Notification of Construction Work regarding the Maintenance Work on the Dike [sic]
along the Mura River in PetiSovci, 28 July 1993, Annex SI-742; Environmental Protection and Water
Management Directorate, Branch Office Murska Sobota: Report on the Implementation of Agreements of
the Slovene-Croatian Working Group for the Drava and Mura Rivers, 14 December 1993, Annex SI-745;
Note No. P-1273/97 sent from Embassy of the Republic of Slovenia in Zagreb to the Ministry of Foreign
Affairs of the Republic of Croatia, 10 November 1997, Annex SI-767; Ministry of the Interior of the
Republic of Slovenia: Information regarding the Stoppage of Dike [sic] Construction Works on the Mura
River, 28 July 1997, Annex SI-765; Letter from Mr. Sc. Kolinda Grabar Kitarovi¢, Minister of Foreign
Affairs of the Republic of Croatia to Dr. Dimitrij Rupel, Minister of Foreign Affairs of the Republic of
Slovenia, 29 June 2006, Annex SI-799; Ministry of the Interior of the Republic of Slovenia, Police: Report
on Work Projects at the Hotiza Water Protection Embankment, 28 August 2006, Annex S1-801; Croatia’s
Memorial, para. 7.34; Joint Statement of the Prime Minister of the Republic of Slovenia Janez Jan3a and
the Prime Minister of the Republic of Croatia Ivo Sanader, 2 September 2006, Annex S1-802; Decision of
the Republic Secretariat for Spatial Planning of Socialist Republic of Slovenia, regarding regulation of
Mura River, 17 July 1968, Annex SI-528; Republican Committee for Environmental Protection and
Physical Planning, Socialist Republic of Slovenia: Preliminary Water Management Consent to the
Regulation of the Mura River in the Section Miklavec — Mursko Sredisce, 29 June 1982, Point 4, Annex
S1-602; Republican Committee for Water Management, Socialist Republic of Croatia: Water Management
Consent for Regulation of the Mura River from Miklavec to Mursko Sredisce, 1 July 1982, Annex SI-603.

Slovenia’s Counter-Memorial, paras 4.56-60; Decision of Lendava Municipality regarding excavating
gravel near Mura River, 13 September 1968, Annex SI-529; Water Management Consent of the Assembly
of the Lendava Municipality regarding gravel pit near Mura, 27 March 1970, Annex SI-533; Decision of
the Lendava Municipality regarding the Fee for Excavated Minerals in Mura Gravel Pit, 17 January 1980,
Annex SI-580; Decision of the Lendava Municipality regarding the Fee for Excavated Minerals in Mura
Gravel Pit, 3 January 1980, Annex SI-579; Republic Committee for Environmental Protection and Spatial
Planning, Socialist Republic of Slovenia: Decision and Site Permit issued for Company Elektro Maribor,
18 May 1983 and Republic Committee for Industry and Building and Construction, Socialist Republic of
Slovenia: Decision and Construction Permit issued for Company DO Elektro Maribor, DSSS Maribor, 21
May 1984, Annex SI-620; Technical Report with Annexes for Ljutomer — Lendava 110 kV Overhead Power
Line, Project Design for Obtaining Construction Permit, and Sketch of Ljutomer — Lendava 110 kV
Overhead Power Line, November 1981. See also map in Volume Il, Annex SI-M-62.

Transcript, Day 3, p. 120:16-20; Transcript, Day 8, p. 114:15-18.
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the Mura region on both sides of the present border were acquired by Yugoslavia from Hungary
in the 1920 Treaty.®’® Croatia argues:

In the Mura River Region, Croats and Slovenes accepted that Medimurje on the Croatian
side, and Prekmurje on the Slovenian side, would be separated by the same pre-World War |
Austro-Hungarian administrative borders that had historically divided these two territories.
By virtue of those borders, Croatia’s authority extended to some land on the left bank of the
Mura River, while Slovenia’s covered some land on the right bank. %€

Croatia claims that, in the Mura River Region, its cadastral district boundaries as of the critical
date accurately reflect the actual border between Croatia and Slovenia.®®! The boundary does not
follow the Mura River, as Slovenia claims, except in those few places where the cadastral
boundaries coincide with the river. On the critical date, both sides defined their territory by
cadastral districts, and the line where their cadastral district boundaries were aligned became the
international boundary by operation of uti possidetis.®® Consistently with its analysis of the scope
of the dispute and the applicable law, Croatia focuses on four® areas in the region in which the
cadastral district boundaries overlap significantly.%* Three of these areas are located in the
Croatian cadastral districts of Podturen, Novakovec, and Ferketinec.%® The fourth area is located

in the cadastral districts of Mursko Sredisé¢e and Peklenica.5

In addition to the four areas identified as disputed based on the cadastral record boundaries,
Croatia separately discusses the situation of a settlement north of the Mura River in the district of
Sveti Martin na Muri called by it “ Murisé¢e” and by Slovenia “Brezovec-del”.%" In that area, the
cadastral district boundaries were aligned.®® According to Croatia, Slovenia never objected to

this boundary until 2006, fifteen years after the critical date.®®® Croatia therefore invites the
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Transcript, Day 1, pp. 76:17-78:7, referring to Map of District Boundaries within Zala County, Hungary
(1880). Transcript, Day 5, pp. 154:17-155:7.

Croatia’s Memorial, para. 7.6 (footnote omitted). Transcript, Day 2, p. 2:11-13.
Croatia’s Memorial, para. 7.38; Transcript, Day 2, p. 1:22-23.
Transcript, Day 2, pp. 1:23-26 and 2:1-5.

Based on its own definition of the Mura River region, Croatia identifies five disputed areas. Considering
the definition of the three regions adopted by the Tribunal, the Tribunal will discuss four disputed areas in
the Mura River region section, and will address the fifth one (disputed area 2.1) in the Central Region
section.

Croatia’s Memorial, para. 7.1. See also Croatia’s Counter-Memorial, para. 6.2; Transcript, Day 2, p. 3:1-7.
Croatia’s Memorial, para. 7.13.

See Croatia’s Counter-Memorial, para. 6.15.

Croatia’s Memorial, para. 7.3.

See Croatia’s Memorial, para. 7.29.

Ibid.
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Tribunal to confirm the finding of the Expert Group that the international border follows the

aligned cadastral district boundaries.®®

Croatia faults Slovenia for asserting territorial claims “far in excess” of the areas identified in the
1996 Report as disputed, based on cadastral boundaries.®®! Croatia emphasises that Slovenia now
“seeks to appropriate” 901 additional ha, shortening the length of the border in this region by

17 km.%92 Croatia submits that Slovenia’s “new claim” is contrary to the principle of uti possidetis

and Slovenia’s own laws.5%

Croatia also underlines that Slovenia’s claim is “belied by its decades of uninterrupted acceptance
of Croatia’s sovereignty” over parts of the Mura’s left bank,®* and refers to the evidence adduced

to support its claim in the Sveti Martin na Muri area.5%

Croatia criticizes the evidence of effectivités relied on by Slovenia.®® Croatia argues that Slovenia
relies on self-serving documents drafted by Slovenian entities,®” and that in any event Slovenia’s
reliance on alleged effectivités concerning fisheries and river management is “of no assistance”
as international law gives primacy to title over effectivités.®® Further, Croatia contends that
Slovenia’s alleged effectivités do not support Slovenia’s claim that the boundary is the middle of
the river®® and that numerous documents prepared by Slovenia itself, or in cooperation with

Croatia, show that the boundary does not follow the river.”®

Finally, Croatia disputes Slovenia’s claim that “[t]here was no boundary in this sector within
Austria-Hungary.” " Croatia reiterates that the boundary was surveyed and delimited “with
precision” in 1858-59, when the Empire separated the Kingdom of Croatia from the Kingdom of

Hungary. "%
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Croatia’s Memorial, para. 7.37.

Croatia’s Counter-Memorial, para. 6.20.

Croatia’s Counter-Memorial, para. 6.20.

Croatia’s Counter-Memorial, para. 6.21.

Croatia’s Counter-Memorial, para. 6.22.

See Croatia’s Counter-Memorial, paras 6.22-25.

See Croatia’s Reply, paras 5.15-27.

Croatia’s Counter-Memorial, para. 6.26; see Slovenia’s Memorial, para. 6.28.
Croatia’s Counter-Memorial, para. 6.27; see Slovenia’s Memorial, paras 6.39-41.
Croatia’s Counter-Memorial, para. 6.28; see Slovenia’s Memorial, paras 6.39-40.
Croatia’s Counter-Memorial, para. 6.29.

Croatia’s Counter-Memorial, para. 6.30; see Slovenia’s Memorial, para. 6.08.
Croatia’s Counter-Memorial, para. 6.30.
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In respect of the delimitation in the Mura River Region as a whole, the Parties disagree on whether

the Mura River constituted the boundary between the Republics.

Moreover, the Parties discuss several specific “disputed areas” in the Mura River Region. Croatia
notes that, in that sector, the Joint Expert Group in 1996 identified three main areas (hamed in the
Expert Group Report as areas 1.14, 1.15 and 1.16) % where the cadastral limits do not coincide. "
Slovenia discusses the status of the three main disputed areas identified by Croatia and also
addresses a fourth allegedly disputed area (Mursko Sredi§¢e and Peklenica, area 1.11). A further

disagreement is to be noted for the settlement of Brezovec-del/Murisce.

Before turning to those specific disputed areas, the Tribunal will first consider whether, as alleged
by Slovenia, the boundary must be fixed on the Mura River in accordance with the 1931

Constitution and other related legislation.

(a) Delimitation in the Mura River Region as a Whole
i The Parties’ Positions

As noted earlier, Croatia contends that a boundary was fixed between Styria and Hungary in the
region before 1861, the date on which the whole sector became Hungarian. Under Hungarian rule,
this sector was subdivided into districts, namely, Prekmurje and Medjimurje. After 1920, the
limits of the Hungarian districts became the limits of the Drava and Sava provinces (Dravska
banovina and Savska banovina), and subsequent to World War Il became the border between
Slovenia and Croatia. This was reflected in the cadastres in both countries. The border thus fixed
does not correspond exactly to the Mura River and gives to Croatia some territories to the north

of the river.”®

Slovenia agrees with Croatia that the Mura River Region was part of Hungary between 1861 and
World War | and contends that the border was not delimited at that time. The Mura River Region
was transferred to Yugoslavia in 1920. It was then divided in 1929 between Dravska banovina

and Savska banovina. This was confirmed by Article 83 of the 1931 Constitution.”® The limit,

703

704

705

706

Mixed Slovenian-Croatian Expert Group for the comparison of cadastral boundaries displaying
discrepancies, State Border Republic of Slovenia — Republic of Croatia, Joint Report on the results of the
comparison of cadastral boundaries in the areas displaying significant discrepancies, Zagreb, 20 December
1996, Table 2, Annex SI-293.

Croatia’s Memorial, para. 7.13.
Croatia’s Counter-Memorial, para. 6.20; Transcript, Day 1, p. 77:13-17.

Constitution of the Kingdom of Yugoslavia, Official Gazette of the Kingdom of Yugoslavia (Dravska
banovina), No. 53/1931, Article 83, Annex SI-65.
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thus established, became the boundary between Slovenia and Croatia under a decision taken by
the AVNOJ Presidency in 1945.77 The boundary follows the middle of the main channel of the

Mura River.7%8

ii.  The Tribunal’s Analysis

The Tribunal recalls that an Act on the Names and Division of the Kingdom of Yugoslavia into
Administrative Territories was enacted on 3 October 1929.7%° The Act divided the country into

administrative divisions called banovine, the borders of which it defined.”°

Article 83 of the Constitution of the Kingdom of Yugoslavia of 3 September 1931 repeated and
confirmed the provision in the 1929 Act. It provided that:

The Kingdom of Yugoslavia shall comprise nine banovine . . .

The Drava Banovina shall comprise the part of the territory delimited by the boundary
running from the point where the northern boundary of the Cabar District intersects the state
border and following the state border with Italy, Austria and Hungary all the way to the point
where the state border with Hungary meets the Mura river (north-east of Cakovec). From the
Mura [R]iver the boundary shall follow the east and south boundaries of the districts of
Lendava, Ljutomer, Ptuj, Smarje, Brezice, Krsko, Novo mesto, Metlika, Crnomelj, Kocevije,
and Logatec, encompassing all these districts.

The Sava Banovina shall be delimited to the north by the above defined boundary of the
Drava Banate all the way to the Mura [R]iver. The boundary shall then run along the Mura
[R]iver, continuing along the state border with Hungary to the point where the state border
leaves the Drava [R]iver. The boundary shall then follow the Drava [R]iver and the Danube
[R]iver all the way to the northern boundary of the Ilok District . . . .71

In the first quoted paragraph, Article 83 of the 1931 Constitution fixes the eastern and southern
boundaries of the Dravska banovina. It provides that, from the point at which the State border
with Hungary meets the Mura River, that boundary shall follow the eastern and southern
boundaries of the relevant districts. In the Mura River Region, that southern boundary of the
Dravska banovina is necessarily the northern boundary of the Savska banovina. This is made
more explicit at the beginning of the second paragraph, which states that the “Sava Banate shall

be delimited to the north by the above defined boundary of the Drava Banate.” Therefore, the
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Transcript, Day 3, p. 94:6-9.
Slovenia’s Memorial, para. 6.44; Transcript, Day 3, pp. 105:6-109:15.

Act on the Name and Division of the Kingdom to Administrative Territories, Official Gazette of the
Kingdom of Yugoslavia (Dravska banovina), No. 100/1929, Annex SI-61.

Act on the Name and Division of the Kingdom to Administrative Territories, Official Gazette of the
Kingdom of Yugoslavia (Dravska banovina), No. 100/1929, Annex SI-61.

Constitution of the Kingdom of Jugoslavia, Official Gazette of the Kingdom of Yugoslavia (Dravska
banovina), No. 53/1931, Article 83, Annex SI-65.
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boundary of the Savska banovina follows the southern limits of the Drava districts mentioned in

paragraph one, above.

The second paragraph then specifies that the delimitation thus made between the two banovine
shall run “all the way to the Mura [R]iver,” which means, all the way to the point at which the
boundary between the districts of the two banovine meets the Mura River. Under the first
paragraph, that is the point at which the Hungarian border meets the Mura River. In other words,
it is the tripoint at which that border joins the boundary between the two banovine. Then, as stated
in the second paragraph, the Mura, the Drava and the Danube Rivers constitute the boundary

between Yugoslavia and Hungary and also constitute the eastern limit of the Savska banovina.

Thus, contrary to Slovenia’s submissions, the boundary between the two banovine was not
defined as the Mura River. Only where the southern limits of the Dravska banovina districts

coincided with the river did the latter constitute a segment of the boundary.

The situation did not change within the SFRY. As already stated, *? the boundary of each
Republic before independence was the outer limit of its peripheral districts. In principle, the
cadastral limits of these districts represented those outer administrative limits. If the cadastral
limits effectively represented the administrative limits and if they coincided, the aligned line was

the boundary and it remained so after independence.

In the Mura River Region, it is generally not disputed that the cadastral limits of the peripheral
Croatian and Slovenian districts represented the administrative limits of those districts. Nor is it
disputed that the cadastral limits were generally aligned at the time of independence. Therefore,
the Tribunal determines that in all areas other than those discussed in the following subsections

the international boundary follows the aligned cadastral limits.

It remains for the Tribunal to consider the areas where it is alleged that those conditions have not
been fulfilled.

712

See supra, para. 346
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(b) Brezovec-del/Murisée

The boundary is specifically in dispute near a settlement called Brezovec-del/Murisce, north of
the Mura River, composed of some five houses’ as well as the surrounding land. It is situated to

the west of the road joining Sveti Martin na Muri (Croatia) to Hotiza (Slovenia).

i. The Parties’ Positions

According to Croatia, the cadastral district limits are aligned in its favour in this area. Croatia
contends that two Slovenian maps from the 1980s prove that Brezovec-del/Murisée was

considered to be in Croatia.”™*

Croatia adds that Slovenia did not contest Croatian sovereignty before 2006 (after the critical date
of 25 June 1991). According to Croatia, Slovenia “acknowledged Croatia’s sovereignty” " in a
letter by its Minister of Foreign Affairs dated 11 May 1999.¢ Croatia further relies on various
exchanges of correspondence relating, in particular, to the construction of a joint border control
facility™*” and of a bridge.”8 Only in 2006, 15 years after the critical date, did Slovenia start to
claim that Croatia was encroaching on Slovenian territory, and to obstruct the road leading to the
bridge.™®
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Letter sent from Surveying and Mapping Authority of the Republic of Slovenia to Ministry of Foreign
Affairs of the Republic of Slovenia regarding Recording of Brezovec-del Settlement in Surveying and
Mapping Records, 4 January 2011, Annex SI-814.

Transcript, Day 6, pp. 4:7-17,5:12-17, and 6:1-3.
Croatia’s Memorial, para. 7.30; Transcript, Day 6, p. 4:12-14.

Letter from Mr. Boris Frlec, Foreign Minister of the Republic of Slovenia, to Dr. Franci Steinman, State
Secretary, Min